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UNITED STATES DEPARTMENT OF COMMERCE
Office of Inspector General
Washington, D.C. 20230

June 10, 2011

MEMORANDUM FOR: Mitchell J. Ross, Director
NOAA Acquisition and Grants Office

T
FROM: Ann C. Eilers . él&ﬁ/

Principal Assistant Inspector General
for Audit and Evaluation

SUBJECT: Audit of NOAA Cooperative Agreements to the
Pacific States Marine Fisheries Commission

Portland, Oregon
Final Report No. OIG-11-026-A

We are attaching a copy of the audit report on two cooperative agreements awarded to the Pacific
States Marine Fisheries Commission for your action in accordance with DAO 213-5, “Audit
Resolution and Follow-up.” This is the second of three related reports we completed on the
Commission. The first, Audit of Indirect Cost Plans and Rates, was issued on May 19, 2011. We
are issuing the third report in final form, presenting the results of the audit of three task orders
under a NOAA contract, to the NOAA Contracting Officer concurrently with this report.

The original of this cooperative agreement report has been sent to the Commission. The
Commission has 30 days from the date of the transmittal to submit comments and supporting
documentation to you (we have attached a copy of our transmittal letter for your records). We
have also notified the Commission that we intend to post the final report on the Office of
Inspector General (OIG) website and requested that the Commission and an associated
commercial contractor confirm whether data contained in this report is considered to be business
proprietary. Depending upon the resulting responses, either a full or a redacted version of this
report may be made available to the public.

Under DAO 213-5, you have 75 calendar days from the date of this memorandum to reach a
decision on the actions you propose to take on each audit finding and recommendation and to
submit an audit resolution proposal to this office. Because the three reports share indirect cost
issues, we have recommended that you, the NOAA Contracting Officer, and the Department’s
Indirect Cost Coordinator consider all of the reports together and collaborate to ensure uniform
and consistent resolution proposals and action plans. Therefore, the 75-day deadline for this
cooperative agreement report applies to all three reports.

As applicable, the written proposals must include the rationale and/or legal basis for reinstating
any questioned cost in the report and should reference any supporting documentation relied on.
Your comments should also address any funds to be put to better use cited in the reports. Under



the DAO, OIG must concur with your proposal before it may be issued as a final determination
and implemented. The DAO prescribes procedures for handling any disagreements we may have
with the audit resolution proposal. Please also copy us when the audit determination letter is sent
to the auditee and when you issue your accounting notice.

Any information or inquiry regarding this final report should be directed to Jerry McMahan,
Assistant Regional Inspector General, at (404) 730-2065, and should reference the report title.

Attachment

cc: Barry Berkowitz, Senior Acquisition Executive and Director, Office of
Acquisition Management
Arlene Simpson-Porter, Director, NOAA Grants Management Division
John Stein, Ph.D., Acting Science Director, NOAA/NWFSC
Susan Sherrell, Director, NOAA Western Acquisition Division
William Stelle, Jr., Regional Administrator, NOAA/NMFS NWR
Mack Cato, Director, NOAA Audit and Information Management Office



UNITED STATES DEPARTMENT OF COMMERCE
Office of Inspector General
Washington, D.C. 20230

June 10, 2011

Mr. Randy Fisher, Executive Director
Pacific States Marine Fisheries Commission
205 SE Spokane Street, Suite 100

Portland, OR 97202

Dear Mr. Fisher:

Enclosed is a copy of our final audit report concerning two NOAA cooperative agreements
awarded to the Commission. We evaluated and considered your April 13, 2011, response to the
draft audit report in preparation of this final report. Your response, excluding the 19 attachments,
appears in the report as appendix E; a synopsis of your response and our comments is also
included as appendix F. The attachments to your response are on file at our office and will be
made available for review upon request. Depending upon your response to the accompanying
letter from our Counsel, we will make either a full copy or a redacted copy of the final audit
report available to the public at OIG’s website.

This letter is notice of your opportunity and responsibility to review the report and to develop a
complete response that addresses each audit finding and recommendation. If you believe the final
report is in error in any respect, or if you disagree with any of the findings and recommendations,
it is important that you explain the error or your reasons for disagreement and submit to the
Department evidence that supports your position. You should also explain how each
documentary submission supports the position you are taking; otherwise, we may be unable to
evaluate the information.

Your complete response will be considered by the Department in arriving at a decision on what
action to take with respect to the findings and recommendations in the audit report. Enclosure 1
is an explanation of applicable administrative dispute procedures.

Your response to this report must be postmarked no later than 30 days from the date of this letter.
There will be no extensions to this deadline. If you do not submit a response within the required
time frame you will have no other opportunity to submit comments, arguments or documentation
before the Department makes a decision on the audit report. Please send your response
(including documentary evidence) to:



Arlene Simpson-Porter, Director

NOAA Grants Management Division

Silver Spring Metro Center Building 2 (SSMC2)
9" Floor

1325 East-West Highway

Silver Spring, MD 20940-3280

Please send a copy of your response to:

Jerry McMahan, Assistant Regional Inspector General for Audits
United States Department of Commerce

Office of Inspector General

401 W. Peachtree Street NW, Suite 2742

Atlanta, GA 30308

If you have any questions about the final report or the audit process, please call Jerry McMahan
at (404) 730-2065 and refer to this report’s title. :

Sincgrely, |
Ann C. Eilers

Principal Assistant Inspector General for
Audit and Evaluation

Enclosures

cc: Barry Berkowitz, Senior Acquisition Executive and Director, Office of
Acquisition Management
Mitchell J. Ross, Director, NOAA Acquisition and Grants Office
John Stein, Ph.D., Acting Science Director, NOAA/NWFSC
Susan Sherrell, Director, NOAA Western Acquisition Division
William Stelle, Jr., Regional Administrator, NOAA/NMFS NWR
Mack Cato, Director, NOAA Audit and Information Management Office



Enclosure 1

NOTICE TO AUDITEE

Financial Assistance Audits

Audit requirements applicable to a particular financial assistance award may be established
by law, regulation, policy, or the terms of the recipient's financial assistance agreement with
the Department of Commerce.

The results of any audit will be reported to the bureau or office administering the financial
assistance award and to the recipient/auditee, unless the Inspector General of the Department
determines that it is in the Government's interest to withhold release of the audit report.

The results of an audit may lead to adverse consequences for the auditee, including but not
limited to the following actions (which are subject to applicable laws and regulations):

e suspension and/or termination of current awards;

e referral of identified problems to other federal funding agencies and entities as deemed
necessary for remedial action;

e denial of eligibility for future awards;

e canceling the authorization for advance payment and substituting reimbursement by
check;

e establishment of special conditions in current or future awards; and,

e disallowance of costs, which could result in a reduction in the amount of federal
payments, the withholding of payments, the offsetting of amounts due the Government
against amounts due the auditee, or the establishment of a debt and appropriate debt
collection follow-up (including referrals to collection agencies).

Because of these and other possible consequences, an auditee should take seriously its
responsibility to respond to audit findings and recommendations with explanations and
evidence whenever audit results are disputed and the auditee has the opportunity to comment.

To ensure that audit reports are accurate and reliable, an auditee may have the following
opportunities to point out errors (of fact or law) that the auditee believes were made in the
audit, to explain other disagreements with audit findings and recommendations, to present
evidence that supports the auditee's positions, and to dispute final recommendations:

e During the audit, the auditee may bring to the attention of the auditors at any time
evidence which the auditee believes affects the auditors' work.




At the completion of the audit on-site, as a matter of courtesy, the auditee is given the
opportunity to have an exit conference to discuss the preliminary audit findings and to
present a clear statement of the auditee's position on the significant preliminary findings,
including possible cost disallowances.

Upon issuance of the draft audit report, the auditee may be given the opportunity to
comment and submit evidence during the 30-day period after the transmittal of the report.
(There are no extensions to this deadline.)

Upon issuance of the final audit report, the auditee is given the opportunity to comment
and to present evidence during the 30-day period after the transmittal of the report.
(There are no extensions to this deadline.)

Upon issuance of the Department's decision (the "Audit Resolution Determination"), on
the audit report's findings and recommendations, the auditee has the right to appeal for
reconsideration within 30 calendar days after receipt of the Determination letter if monies
are due the government. (There are no extensions to this deadline.) The Determination
letter will explain the specific appeal procedures to be followed.

After an appeal is filed, or after the opportunity for an appeal has expired, the Department
will not accept any further submissions of evidence concerning an auditee's dispute of the
Department's decisions on the resolution of the financial assistance audit. If it is
determined that the auditee owes money or property to the Department, the Department
will take appropriate collection action but will not thereafter reconsider the merits of the
debts.

There are no other administrative appeals available in the Department.
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Background

The Pacific States Marine
Fisheries Commission is a quasi-
governmental organization oper-
ating under an interstate compact
authorized by federal statute.

It is composed of five member
states (Alaska, California, Idaho,
Oregon, and Washington) that
work together to better utilize
and protect the resources of fish-
eries under their jurisdictions.

Most of the Commission’s fund-
ing comes from the administra-
tion of federal contracts and
financial assistance agreements
related to fisheries resource
management. Federal funds are
directed to the Commission be-
cause of the unique and pivotal
position it occupies between its
member states and the federal
entities that manage Pacific fish-
eries, as well as the integral role
the Commission plays in support
of research on, and stewardship
of, these fisheries. Since 2003
the Department of Commerce, as
the Commission’s cognizant fed-
eral agency, has provided most
of the Commission’s federal
funding.

Why We Did This Review

We audited two multi-year
cooperative agreements awarded
by NOAA to the Commission to
fund programs for monitoring
and observational data. During
the audit period, the Com-
mission claimed total costs of
$22,632,429 for these agree-
ments.

Our audit objectives were to
determine whether the costs
claimed were reasonable, allow-
able, and allocable to the spon-
sored project; award objectives
were achieved; and the Com-
mission’s practices and controls
complied with award require-
ments, assured efficient project
administration, and resulted in
an acceptable final product.

Report In Brief
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Audit of NOAA Cooperative Agreements to the
Pacific States Marine Fisheries Commission
Portland, Oregon (01G-11-026-A)

What We Found

We found that a significant portion of the Commission’s claimed costs were not
reasonable, allowable, and allocable to the awards. We also found that, while
the Commission’s performance under the two agreements met the award goals
and objectives by gathering information for inclusion in databases maintained
by NOAA to assist with the management of West Coast fisheries, the Commis-
sion did not comply with numerous federal requirements and cost principles.
Additionally, the Commission’s financial management and procurement sys-
tems did not perform adequately, project scope revisions had not been properly
approved, and performance and financial reporting was incomplete and inaccu-
rate.

For these reasons and others detailed in this report and in our May 19, 2011,
report titled Audit of Indirect Cost Plans and Rates, Pacific States Marine Fish-
eries Commission, Portland, Oregon (report no. OIG-11-025-A), we questioned
$2,420,489 in federal funds claimed as costs by the Commision.

What We Recommended

Because the Department acts as the Commission’s cognizant federal agency, we
recommended that NOAA’s Director, Acquisitions and Grants disallow and re-
cover $2,420,489 in questioned project costs. We also recommended the Direc-
tor take a more aggressive role in monitoring the Commission’s grants by

1. Requiring the Commission to provide evidence of improving its policies and
internal controls to comply with minimum federal financial, administrative,
and procurement management standards before awarding any new agree-
ments or contracts to the Commission.

2. Requiring the Commission’s board of commissioners to enhance oversight
of Commission financial and administrative operations by ensuring that all
levels of the organization receive adequate supervision consistent with the
Commission’s policies.

3. Requiring the Commission to provide performance reports that are complete
and consistent with approved project scope and budgets, and that fully and
accurately identify the resources applied.
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Introduction

This report presents the results of our audit of National Oceanic and Atmospheric Administration
(NOAA) cooperative agreement numbers NA17FN2284 and NA17FN2536 awarded to the
Pacific States Marine Fisheries Commission of Portland, Oregon. Our audit objectives were to
determine whether (1) costs claimed, including indirect costs, were reasonable, allowable, and
allocable to the sponsored project; (2) award objectives were achieved; and (3) the
Commission’s accounting, procurement, and project management practices and controls
complied with award requirements, assured efficient project administration, and resulted in an
acceptable final product. See appendix A for details regarding our audit objectives, scope, and
methodology.*

We found that a significant portion of the Commission’s claimed costs were not reasonable,
allowable, and allocable to the awards; also, while the Commission’s performance under the two
agreements met the award goals and objectives by gathering information for inclusion in
databases maintained by NOAA to assist with the management of West Coast fisheries, the
Commission did not comply with numerous federal requirements and cost principles related to
financial management, procurement, and project revisions, nor did it provide sufficient
performance and financial information to NOAA. For these reasons and others detailed in this
report and in our report titled Audit of Indirect Cost Plans and Rates, Pacific States Marine
Fisheries Commission, Portland, Oregon, we questioned and recommended recovery of
$2,420,489 in federal funds. We also recommended numerous improvements to the
Commission’s policies, controls, and procedures.

Background

The Commission is a quasi-governmental organization operating under an interstate compact
authorized by federal statute in 1947. It is composed of five member states (Alaska, California,
Idaho, Oregon, and Washington) that work together through the Commission “to promote the
better utilization of fisheries, marine, shell, and anadromous, which are of mutual concern, and to
develop a joint program of protection and prevention of physical waste of such fisheries in all of
those areas of the Pacific Ocean over which the compacting states jointly or separately now have
or may hereafter acquire jurisdiction.”? Its principal offices are in Portland, Oregon.

The Commission has a long history as a federal financial assistance recipient and contractor.
Outside of nominal state membership dues and funds received under agreements with states,
most of the Commission’s funding comes from the administration of federal contracts and
financial assistance agreements related to fisheries resources management. For example, from
2002 through 2009, approximately 89 percent of the Commission’s total revenue ($504 million)
came from federal financial assistance and contracts, with 65 percent of its total revenue

! Our audit also included a review of the indirect cost rate proposals and rate computations for indirect cost and
administrative assessments for the Commission’s fiscal years ending June 30, 2002, through 2008. The results of the
indirect cost audit are included in our May 19, 2011, report titled Audit of Indirect Cost Plans and Rates, Pacific
States Marine Fisheries Commission, Portland, Oregon (O1G-11-025-A).

? Pacific States Marine Fisheries Commission Compact, Article I.
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($367.6 million) from the Department of Commerce.? Since 2003 the Department has provided
the majority of the Commission’s federal funding and is the Commission’s cognizant federal
agency for both indirect cost and single audits. Federal funds are directed to the Commission
because of the unique and pivotal position it occupies between its member states and the federal
entities that manage Pacific fisheries, as well as the integral role the Commission plays in
support of research on, and stewardship of, these fisheries. Of the many financial assistance
awards and contracts the Department has awarded to the Commission over the years, we selected
two cooperative agreements for audit. Each is part of a series of multiple-year awards NOAA
made to the Commission to fund the Pacific Fisheries Information Network (PacFIN) and the
West Coast Groundfish Observer Program (WCGOP). Table 1 provides details about the
agreements, and appendix B provides statements of source and application of funds for the two
awards. The results of our audit are detailed in appendixes C and D.

Table 1. Details of Cooperative Agreements
Included in This Report

Total
Award Name Award Estimated Federal
and Number Period Project Cost | Share Purpose
PacFIN is the major commercial fisheries
Pacific Fisheries monitoring system used for West Coast
Information fisheries. Funds are provided for the purpose
Network 2/1/02 — of working with the states of Washington,
(PacFIN) 6/30/06 $ 9,503,605 | 100% Oregon, and California to organize state fish
tickets (tags used to record the weight of fish),
(NA17FN2284) port sampling data, and other activities into a
coast-wide database.
WCGOP provides coast-wide, year-round
West Coast data on groundfish fleet activity by gear, area
Groundfish and season using a timely and efficient
Observer 6/1/02 — system for data collection, storage, analysis,
Program 8/31/07 $ 13,128,825 | 100% | and communication. Collected data will be
(WCGOP) linked to the Northwest Fisheries Science
Center and PacFIN databases and used for
(NA17FN2536) stock assessment and management of west
coast groundfish fisheries.
Source: NOAA

On April 13, 2011, the Commission provided comments and supporting documentation in
response to our draft audit report, which we have evaluated and considered in preparation of this
final report. Due to the volume of the Commission’s response we appended only the full text of
the Commission’s cover letter at appendix E. A copy of the Commission’s complete response,
including 19 attachments, is available for review at our office. We have included synopses of the
Commission’s responses and our comments as appendix F.

® Other major federal funding sources during our audit period included the Departments of Energy, Defense, and

Interior.
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Findings and Recommendations

I. A Total of $2,420,489 Is Due the Government

The Commission claimed total final project costs of $22,632,429 for the PacFIN and WCGOP
cooperative agreements. Our review disclosed, however, that the Commission did not ensure that
its administration of these agreements adhered to award terms and conditions, including federal
cost principles, Title 15 of the Code of Federal Regulations (15 CFR) Part 24—Uniform
Administrative Requirements for Grants and Cooperative Agreements to State and Local
Governments, and special and standard award terms and conditions. We also found that the
Commission’s financial management and procurement systems did not perform adequately,
project scope revisions had not been properly approved, and performance and financial reporting
was incomplete and inaccurate.

Consequently, we questioned and recommended recovery of $2,420,489 in federal funds (see
table 2). We also recommend NOAA take immediate actions requiring improvements to the
Commission’s policies and internal controls to bring it into compliance with minimum federal
requirements before awarding the Commission any new agreements or contracts. In the
following sections of this report, we describe some of the factors that contributed to our
questioning of these costs; the details of our audit of the two agreements are presented in
appendixes C and D.

Table 2. Summary of the Financial Results of Our Audit

Federal Funds Disbursed $22,632,429
Total Project Costs Claimed $22,632,429
Less Questioned Costs ? 2,420,489
Accepted Costs $20,211,940
Federal Share (100%) $20,211,940
Amount Due to the Government $ 2,420,489
Source: OIG.
# Questioned costs consisted of $1,239,658 of indirect cost, $797,454 of contractual expense,
$328,079 in net labor and fringe benefits expense, and $55,298 in data processing fees. Of the
$2,420,489 questioned, $2,368,619 was unsupported.
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A. The Commission’s Financial Management System Needs Improvement

The Commission’s financial management system was not adequate to accurately report the
financial results of its awards. In addition to the deficiencies we described in our audit of the
Commission’s indirect cost plans and rates,* the Commission’s implementation of its automated
accounting and time distribution systems was inadequate. The Commission did not have all
necessary policies, procedures, and controls in place, nor did it adhere to the ones it had;”
therefore, the Commission’s project cost accounting records and its claims to NOAA included
unsupported or unallowable costs.®

Time Distribution System. Personnel activity reports must reflect an after-the-fact distribution of
the actual activities of each employee. Use of budget estimates or other distribution percentages
are not allowed.” In some cases, the Commission disregarded documented time allocations and
charged staff to projects or activities based on arbitrary, unsupported percentages. In addition,
the Commission retroactively shifted several months of an employee’s or an entire group’s time
from one project to another without regard to budgets or timesheets.

As detailed in appendixes C and D, we questioned a total of $328,079 in labor and related fringe
benefits because the Commission overrode its time distribution system and charged labor and
fringe benefit costs to the PacFIN and WCGOP awards.

Internal Controls. The Commission needs to either establish new controls or update, strengthen,
and promote adherence to existing policies and procedures in the areas of financial management,
procurement, reporting, and project revision.

The weaknesses in the Commission’s policies and procedures increased the risk of potential
noncompliance with award requirements and were responsible in part for our questioning of
costs (as described in appendixes C and D). These weaknesses also contributed to our inability to
accept indirect cost rates and ancillary assessments and fees the Commission claimed for fiscal
years 2002 through 2008, and for unaudited fiscal year 2009.%

B. The Commission’s Procurement System Needs Improvement

The Commission accomplished much of the work for both cooperative agreements through cost-
reimbursable contracts with state agencies and a commercial contractor (see table 3 on the next
page). At the time of our review, the Commission’s Fiscal Processes Manual included both a
written purchasing policy addressing procurements by purchase order and subcontracting
guidelines that addressed general contract provisions and incorporated guidance for preparing
justifications for sole source procurements, contract statements of work, and budget proposals for
contracts and grants.

* See OI1G’s Audit of Indirect Cost Plans and Rates (O1G-11-025-A).

® Uniform Administrative Requirements, 15 CFR 24.20.

¢ Office of Management and Budget (OMB) Circular A-87, Cost Principles for State, Local, and Indian Tribal
Governments.

" OMB Circular A-87 (1995), attachment B.11.h (4) and (5); and (2004) attachment B.8.h. (4) and (5).

® For analyses of the weaknesses in controls related to the Commission’s indirect costs, see our Audit of Indirect
Cost Plans and Rates.
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Despite the written policy, our review disclosed that the Commission’s procurement and contract
administration needed significant improvements to ensure compliance with minimum federal
procurement standards pertaining to noncompetitive procurements, procurement history and
cost/price analysis, contract type and terms, contract change orders, and contract administration.®
Deficient procurement practices resulted in our questioning $797,454 in claimed contract cost, as
described in appendixes C and D.

The two cooperative agreements ran for several years each via base-year awards and subsequent
amendments that incrementally added funding and increased the agreements’ performance

periods. Rather than award single, multiple-year contracts to its contractors, the Commission
issued a series of yearly contracts to each. All of the contractors were identified in the
cooperative agreements or amendments.

Table 3. Schedule of Contracts Awarded by Cooperative Agreement

PacFIN Cooperative Agreement WCGOP Cooperative Agreement
Contractor Contractor
Total Total
Estimated Estimated
Project Contract State of State of Project State of Contractor
NOAA Award Cost Period Oregon® | Washington?® Cost Contract | Washington® A
2/1/02 -
Base Year $2,102,000 | 1/31/03 | $ 470,680 | $ 649,038 | $ 3,215,203 1 $ 65,000 | $ 2,521,030
11/1/02 —
Amendment 1 391,505 | 10/31/03 93,869 2,850,205 2 50,000 2,366,434
Modification 300,366
2/1/03 —
Amendment 2 2,093,300 1/31/04 487,375 644,847 3,476,787 3 50,000 2,762,772
Amendment 3 190,000 3,586,630 4 50,000 2,812,988
2/1/04 —
Amendment 4 2,420,000 1/31/05 434,197 647,651
2/1/05 -
Amendment 5 2,306,800 | 1/31/06 502,246 620,568
Undefined 400
Totals $9,504,005 $1,988,367 | $ 2,562,104 | $13,128,825 $ 215,000 | $10,763,590
Source: OIG

? States of Oregon and Washington Departments of Fish and Wildlife.

Noncompetitive Procurement. Minimum federal procurement standards require that all
procurements be conducted in a manner that provides full and open competition. The
requirements also stipulate that noncompetitive proposals may only be used when a contract is
infeasible under small purchase procedures, sealed bids, or competitive proposals, and one of the

following circumstances applies:

1) anitem is available only from a single source,

2) an urgent public need for the requirement will not permit potential delays resulting from

competitive solicitation,

® Uniform Administrative Requirements, 15 CFR 24.36.
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3) the awarding agency authorizes noncompetitive proposals, or
4) competition is determined inadequate after a number of sources have been solicited.™

The Commission’s proposals for the WCGOP award and subsequent amendments specifically
identified that it intended to award contracts to Contractor A. However, the nature of the
procurement was not clear, and our audit disclosed that the associated noncompetitive
procurements were flawed. Use of a noncompetitive procurement to acquire this contract was
inconsistent with procurement rules because none of the contracts to Contractor A met the
specific circumstances necessary to permit a noncompetitive procurement.

Procurement History, Cost/Price Analysis, and Contract Type. Procurement standards require

1) independent cost estimates;
2) verification of proposed cost elements and projections;
3) evaluation of costs and profits;

4) retention of records sufficient to detail the significant history of a procurement, including
at a minimum the rationale for the method of procurement, selection of the contract type,
contractor selection or rejection, and the basis of the contract price;

5) acost or price analysis for every procurement action; and
6) a cost analysis when procurements, including modifications, are noncompetitive.™

However, the Commission did not maintain the minimum documentation required for
procurement histories, produce required cost analyses, provide evidence of either its independent
cost estimates or cost analyses of the contractor’s proposals and contract amendments, or
demonstrate that profit was separately negotiated and resulted in a fair and reasonable amount. In
addition, contract terms were not always clear; compensation provisions were ambiguous; there
was no evidence that the Commission considered using a contract compensation provision other
than a cost-plus-fixed-fee; and there was no evidence of recipient due diligence to determine
whether the contractor understood compensation requirements. Finally, the Commission was
unable to demonstrate that its continued use of the cost-reimbursable compensation method was
reasonable and warranted.

We questioned $272,301 in contract costs claimed because the contractor claimed costs in excess
of the amount actually incurred, and exceeded both contract fees and cost ceilings. (See schedule
2 of appendix D. The total of $572,667 in questioned costs is comprised of $300,366 for
amendment 1 of the contract, discussed below, and $272,301 for the excess costs claimed.)

Contract Change Orders. Commission procedures for issuing contract change orders were not
adequate to ensure that a change order was properly justified and that the costs and fees were
reasonable and complied with the basic contract.'? In July 2004, the Commission issued

19 Uniform Administrative Requirements, 15 CFR 24. 36(c) and (d) (4) (i).
I Uniform Administrative Requirements, 15 CFR 24.36(b) (9), (d) (4) (ii), and (f) (1)-(2).
2 Uniform Administrative Requirements, 15 CFR 24.36(f).
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amendment 1 to its cost-plus-fixed-fee contract for groundfish observers increasing the contract
ceiling by $300,366 consisting of $275,809 in additional costs and $24,557 in additional fees.

The fixed fee associated with the original contract amounted to 7 percent of the original
proposed costs, but the Commission added a fixed fee for a contract amendment equivalent to
8.9 percent of the increased cost. Aside from the budget supporting the amendment amount there
was no cost analysis, nor was there support documenting an increase in the scope of work or
contract period necessary to justify increasing the fixed fee. Increasing the fee on a cost-plus-
fixed-fee contract without a documented change of scope converts the contract compensation
provision to a cost-plus-percentage-of-cost contract, rendering the contract unallowable for
federal participation; Uniform Administrative Requirements prohibit the use of cost-plus-
percentage-of-cost contracts.™® Therefore, we questioned the full $300,366 the Commission
claimed for amendment 1 as unsupported (see schedule 2 of appendix D, note 3i).

Contract Administration System. Uniform administrative provisions require recipients to
maintain a contract administration system to ensure that contractors perform in accordance with
the terms, conditions, and specifications of their contracts.** However, the Commission had no
formal management procedures for cost-reimbursable contracts, and its contract administration
system was not adequate to ensure that costs claimed were in accordance with contract terms.
Consequently, the financial results of the contracts were not accurately reported to the
Commission by contractors and from the Commission to NOAA, and the amounts billed to the
Commission and subsequently claimed to NOAA were inaccurate.

The Commission’s monitoring of contractor advances was inadequate. For example, the
Commission permitted a contractor to draw monthly payroll and contract advances as well as a
health trust advance, but neither the Commission nor the contractor consistently monitored and
reconciled the advances or ensured that the advances were cleared when the contracts ended.
Also, the Commission allowed advances of funds intended to cover future contract performance
periods to be billed and paid under the contract in place. These improper billing practices led to
incurred costs being overstated by as much as $219,000 and understated in subsequent years (see
schedule 2 of appendix D, note F). And finally, the Commission completely overlooked health
trust advances totaling nearly $173,000 over four contracts, and these advances were not
reconciled to ensure that the related expenses had been accurately charged to the proper contract
by either the Commission or the contractor (see schedule 2 of appendix D, note 3g).

In addition, one contractor billed over $35,400 of fixed fees in excess of the contract limits for
four contracts (see schedule 2 of appendix D, note 3h). The contractor simply billed fees by
adding a percentage to the total costs billed without recognizing the fee limits. In the absence of
the required contract administration system, the excess fee billings went undetected by the
Commission.

3 Uniform Administrative Requirements, 15 CFR 24.36(f) (4).
¥ Uniform Administrative Requirements, 15 CFR 24.36(b) (2).
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C. Revisions to Project Scope Were Not Approved

Uniform Administrative Requirements state that recipients must obtain prior approval of the
awarding agency whenever there is a revision of the scope of work or objectives of a project,
regardless of whether there is an associated budget revision requiring prior approval.™® The
awarding agency may take remedial actions, as appropriate in these circumstances, including
disallowance of related costs and wholly or partially suspending or terminating the award. The
Commission elected to claim the efforts of its age reader staff (personnel who determine the age
of fish), including a Geospatial Information Systems (GIS) analyst, for 5 months; the
Commission also claimed nearly 11 months for a full-time fisheries biologist during the closing
year of the WCGOP award. The budget submitted in the fall of 2006 for a no-cost time extension
included 903 hours for the biologist, but neither the NOAA program nor the Commission
initiated an amendment through the NOAA Grants Officer to adjust the scope of the award to
include age reader activity or the GIS analyst.

In the absence of an award amendment specifically adding age reader work to the WCGOP
award, we questioned $157,865 in labor and fringe benefits as outside the approved scope of the
WCGOP award (see schedule 1 of appendix D, Age Reader line item).

Based on several factors, we also questioned $66,873 in labor and fringe benefits for the fisheries
biologist as outside the scope of the award (see schedule 1 of appendix D, Fisheries Biologist
line item). First, the budget contained an expense amount for the fisheries biologist, but he
recorded all of his time to a different NOAA cooperative research award. Second, the biologist
was not identified in the Commission’s observer program performance reports. And finally,
February 2007 NOAA management correspondence stated that the biologist’s efforts were not
observer related and should not be charged to WCGOP.

The Commission’s age reader staff was also included in the PacFIN cooperative agreement prior
to switching to the WCGOP award. In July and September of 2003, several age readers spent
time at sea with commercial fishing crews to observe the fishing and sampling process, incurring
significant amounts of overtime and additional expenses for benefits. Although subsequent
amendments to the cooperative agreement allowed for this activity, the agreement in place at that
time did not include the activity within its allowable scope or objectives. Consequently, we
questioned $14,353 in related personnel and benefits expenses (see appendix C, notes 2 and 3).

D. Performance and Financial Reporting Was Incomplete and Inaccurate

Performance reports are intended to provide key information on the technical progress of an
award. Uniform Administrative Requirements provide for periodic performance reporting and
prescribe procedures for preparing and submitting accurate financial reports to NOAA.*®
NOAA'’s special award conditions set the performance reporting interval at 6 months. However,
NOAA'’s ability to properly monitor project progress and ensure effective stewardship of federal
funds was hindered by the Commission’s failure to accurately report the work that was in
process or accomplished and to fully and completely disclose the resources being applied. Early

15 Uniform Administrative Requirements, 15 CFR 24.30(d) (1).
1® Uniform Administrative Requirements, 15 CFR 24.40 and 24.41.
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reports for the PacFIN award and later reports for the WCGOP were either incomplete or
inaccurately reported resources applied to the award.

PacFIN. For the PacFIN award, three of the first four required semiannual reports did not
include any discussion of enhanced groundfish monitoring and data processing in Oregon even
though the budgeted activity for this portion of the cooperative agreement totaled $1,052,739 and
represented 23 percent of the of $4,586,805 total approved cooperative agreement budget
through amendment 2.

WCGOP. For the WCGOP award, observer program performance reports were not consistent
with the approved award budget or the Commission’s cost claims for the award. The semiannual
performance report for December 2006 through May 2007 identified an assigned observer crew,
as well as the GIS analyst, as working on the project. However, at the time the report was
written, none of the assigned observer crew had actively charged to the award since September
2006; the GIS analyst, while not specifically included in the approved project budget, had been
working on the project only since the beginning of April 2007. This report also commented that
the services of age readers were required but did not disclose that the Commission had actually
been charging the full age reader staff to the WCGOP award since early April 2007.

Similarly, the final, comprehensive report for the WCGOP project identified that a standard
observer crew as well as the GIS analyst worked on the award, but again did not mention that the
age readers were charged to the award for the final 5 months of the project. Additionally, none of
the performance reports disclosed that the Commission charged the fisheries biologist, who was
assigned to and working on another project, to the WCGOP project for the entire final year of the
award. (For further discussion, see section C on page 8.)

The Commission provided significant cash advances to Contractor A for payroll, operating
expenses, and a health trust. The operating and payroll advances generally provided for 30-day
operations; during the four-contract period, they ranged in amount from $150,000 to $375,000
for operating advances and from $25,000 to $43,000 for payroll advances. Health advances
extended over more than 3 years’ worth of contracts, from February 2003 through May 2006,
with a range of $75,000 to $84,596. However, the NOAA Grants Management Division was
unaware that the Commission had advanced federal funds to its contractor, and therefore lacked
the information it needed to effectively manage disbursement of federal funds.*’

Il. Conclusion

As an applicant for federal funding, the Commission assured its federal sponsors that it
possessed the necessary institutional, financial, and managerial capability to ensure proper
planning, management, and completion of its funded projects. But the conditions we found in our
audit were inconsistent with those assertions and resulted in our questioning $2,420,489 of costs
claimed under the PacFIN and WCGOP awards for lack of adherence to the Uniform
Administrative Requirements and federal cost principles.

" Uniform Administrative Requirements, 15 CFR 24.41(c).
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In light of the number of federal funding sources it has and the amount of federal awards it
receives, the Commission’s board of commissioners, management, and staff must promptly
revisit and refresh their understanding of the Uniform Administrative Requirements, federal cost
principles, and the award terms and conditions governing the Commission’s various federal
awards. These parties must also ensure that the Commission’s underlying operations and controls
comply with federal requirements, and that they actively provide the oversight crucial to a strong
control environment as well as the safeguards essential to effective stewardship of the federal
resources entrusted to the Commission.

I11. Recommendations

We recommend that the Director, NOAA Acquisition and Grants, take a more aggressive role in
monitoring the Commission’s grants by
1) Disallowing and recovering $2,420,489 in questioned project costs.

2) Requiring the Commission to provide evidence of improving its policies and internal
controls to comply with minimum federal financial, administrative, and procurement
management standards consistent with 15 CFR Part 24 and OMB Circular A-87 before
awarding any new agreements or contracts to the Commission. At a minimum,
improvements are needed in the following areas:

a. Accurate recording and distribution of labor cost.
b. Providing justification for noncompetitive procurements.

c. Preparing independent cost estimates and conducting cost analysis for contract
proposals.

d. Retaining procurement history, including, at a minimum, the rationale for the method
of procurement, selection of the contract type, contractor selection, and the basis of the
contract price.

e. Ensuring that contractor claimed costs are in accordance with contract terms and do
not exceed allowed limits.

f. Controlling change orders.
g. Managing cash advances.
h. Approving project scope changes.

3) Requiring the Commission’s board of commissioners to enhance oversight of
Commission financial and administrative operations by ensuring that all levels of the
organization receive adequate supervision consistent with the Commission’s policies.

4) Requiring the Commission to provide performance reports that are complete and
consistent with approved project scope and budgets, and that fully and accurately identify
the resources applied.

10
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Appendix A: Objectives, Scope, and Methodology

Our audit objectives were to determine whether (1) costs claimed, including indirect costs, were
reasonable, allowable, and allocable to the sponsored project; (2) award objectives were
achieved; and (3) accounting, procurement, and project management practices and controls
complied with award requirements, assured efficient project administration, and resulted in an
acceptable final product.

Our audit methodology included

e reviewing award files at the Commission and award and technical files provided by the
National Oceanic and Atmospheric Administration (NOAA);

e reviewing contract files at the Commission;

e performing cost-incurred audits of several cost-reimbursable contracts funded under the
NOAA awards;

e examining financial, personnel, and performance records;
e interviewing NOAA, Commission, and contractor staff;

e applying relevant analytical procedures using a risk-based approach to select areas for
audit and non-probability sampling to identify select elements within those areas for
detailed transaction testing; and

e reviewing Office of Management and Budget (OMB) Circular A-133 single audit reports
and related work papers and management letters issued by the Commission’s external
auditor for the fiscal years ending June 30, 2002, through June 30, 2008.

We conducted fieldwork in the Commission’s office during the periods of January 20 through
February 4 and March 30 through April 17, 2009; at the Commission’s independent audit firm;
and at the offices of three of the Commission’s contractors.

The audit included an evaluation of the Commission’s internal controls and compliance with
laws and regulations as they related to financial assistance award provisions—specifically those
provisions pertaining to financial management, procurement, and reporting. Key criteria we
considered in conducting the audit included the Commission’s applications and application
assurances, the NOAA awards and their respective standard and special terms and conditions,
Department of Commerce Financial Assistance Standard Terms and Conditions, federal cost
principles set forth in OMB Circular A-87 and 15 CFR Part 24. Our review disclosed that the
Commission and its contractors did not adhere to applicable award requirements as detailed in
this report; compliance deficiencies are similarly detailed in finding | and appendixes C and D.

The Commission used computer-based accounting systems to track and report the financial
results of the project. To address the objectives of this audit, we obtained the Commission’s
payroll information in electronic format for the period July 1, 2001, through December 31, 2008.
As a result of an accounting system conversion, we received general ledger and accounts payable

11
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information electronically for the period of March 15, 2002, through mid-January 2009. For the
initial portion of the Commission’s fiscal year 2002 excluded from the electronic submission, the
Commission provided system summary reports. To assess the reliability of the electronic revenue
and expenditure data, we looked for obvious errors in accuracy and completeness and

e interviewed Commission employees that were knowledgeable about the data,
e worked closely with the Commission employees to identify any data problems,
e agreed general ledger totals from the electronic files to the audited financial statements,

e traced financial claims and contract invoices to the automated accounting systems and to
source documents, and

e traced selected accounts payable documents to the general ledger for costs in the indirect
cost pool.

We did not rely solely on the computer-generated data as the basis for our audit conclusions. We
traced financial claims to the Commission’s automated accounting systems and to source
documents, and we also relied on source records for our tests and reviews of program results and
compliance. We believe the revenue and expenditure data are sufficiently reliable for the
purposes of this report.

This audit was performed under the authority of the Inspector General Act of 1978, as amended,
and Department Organization Order 10-13, dated August 31, 2006. We conducted this
performance audit in accordance with generally accepted government auditing standards. Those
standards require that we plan and perform the audit to obtain sufficient, appropriate evidence to
provide a reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives.

12
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Appendix B: Summaries of Source and Application of Funds

Final Audit of NOAA Cooperative Agreement No. NA17FN2284 (PacFIN) and
Final Audit of NOAA Cooperative Agreement No. NA17FN2536 (WCGOP)

NA17FN2284 (PacFIN)
February 1, 2002 - June 30, 2006

NA17FN2536 (WCGOP)
June 1, 2002 - August 31, 2007

Approved Claimed By Approved Claimed By

Award Budget Recipient Award Budget Recipient
Source of
Funds
Federal Share $9,503,605 $9,503,605 $13,128,825 $13,128,825
Recipient Share - - - -
Total $9,503,605 $9,503,605 $13,128,825 $13,128,825
Application of
Funds
Personnel $2,792,520 $2,923,571 $848,106 $1,151,061
Fringe Benefits 1,170,878 1,265,195 363,852 504,892
Travel 128,439 88,249 98,056 66,749
Equipment - - - -
Supplies 148,419 113,390 423,156 338,960
Contractual 4,533,949 4,374,116 10,917,333 10,566,588
Indirect 729,800 739,083 478,322 500,575
Total $9,504,005 $9,503,604 $13,128,825 $13,128,825

13
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Appendix C: Summary of Financial/Compliance Audit (PacFIN)

Final Audit of NOAA Cooperative Agreement No. NA17FN2284
For the Period of February 1, 2002, through June 30, 2006

Costs
Approved
Project Claimed by Ref.
Cost Category Budget Recipient Accepted Questioned Unsupported Notes
(Note 1)
$

Personnel $ 2,792,520 $ 2,923,571 $ 2,999,294 $ (75,723) - 2
Fringe Benefits 1,170,878 1,265,195 1,297,382 (32,187) 3
Travel 128,439 88,249 88,249
Equipment -
Supplies 148,419 113,390 58,092 55,298 55,298 4
Contractual 4,533,949 4,374,116 4,149,329 224,787 220,845
Other Direct Cost - -
Total Direct Cost 8,774,205 8,764,521 $ 8,592,346 172,175 276,143
Indirect 729,800 739,083 739,083 739,083 6
Fee -

$
Total $ 9,504,005 $ 9,503,604 $ 8,592,346 $ 911,258 1,015,226
Federal Share 100.0% $ 8,592,346
Less Federal Disbursements to Date 9,503,604
Due (Government)/Recipient $ (911,258)

Reference Notes

Note 1

Note 2

Note 3

Unsupported costs are those costs that the recipient could not adequately support at the time of
audit; unsupported costs are also included in the total of questioned costs.

The offset to questioned costs of $75,723 consisted of the net of $94,585 in PacFIN labor costs
that were erroneously charged to the WCGOP award and $18,862 in questioned labor costs.
Questioned labor costs included (1) $9,909 for charges inconsistent with the Commission’s
time distribution system, and (2) $8,953 in labor costs claimed for activities that were outside
the scope of the cooperative agreement. (OMB Circular A-87, attachment A, C.1.a. and b. and
C.4., and attachment B.11.h.[5][e] [1995] and B.8.h.[5][e] [2004])

We accepted an offset to questioned costs of $32,187 consisting of the net of (1) $41,504 in
additional benefits applicable to the PacFIN award that were erroneously charged to the
WCGOP award, (2) $125 in additional benefits that should have been charged to the PacFIN
award had the fringe benefits rate applied been adjusted to actual, (3) $5,400 in benefits
expenses questioned as related to the unallowable activities questioned in note 2, and $4,042 in
benefits questioned as applicable to unsupported personnel expenses.(OMB Circular A-87,

14



U.S. Department of Commerce
Office of Inspector General

Final Report
June 10, 2011

Note 4

Note 5

Note 6

attachment A, C.1.a. and b. and C.4., and attachment B.11.h. [5][e] [1995] and B.8.h. [5] [€]
[2004])

Questioned costs of $55,298 consisted of unsupported data processing fees charged to the
project. We questioned the data processing fees as unsupported because the expenses were
based on the annual budgeted data processing expenses for the Commission, similar to a central
service expense. The Commission did not reconcile budgeted fees claimed to actual data
processing costs incurred, as required by federal cost principles described in OMB Circular A-
87, attachment C.G.4. Refer also to our report on indirect cost.

We questioned $224,787 consisting of $220,845 in unsupported personnel, benefits, and
indirect costs claimed under cost-reimbursable contracts between the Commission and the State
of Washington and Oregon Departments of Fish and Wildlife (WDFW) and (ODFW) and
$3,942 in unallowable costs charged to this project in error by ODFW. Of the $220,845
questioned as unsupported, $207,930 consisted of personnel, fringe benefits, and indirect
expenses for an employee charged to the project from 2002 through 2005 for whom WDFW
was not able to provide adequate documentation. (OMB Circular A-87, attachment A, C.1.b.
and j. and C.3., and attachment B.11.h. [5][e] [1995] and B.8.h. [5][e] [2004])

We questioned the total of $739,083 claimed, consisting of $86,488 in administrative
assessments and $652,595 in indirect cost. The $86,488 represents the total of the recipient's
claim for the 2 percent administrative assessment levied on pass-through funds to cover
associated expenses such as procurement and accounting. We questioned the administrative
assessment as both unsupported and duplicative.

We were unable to accept the recipient's indirect cost rates. We questioned the entire $652,595
in indirect cost claims as unallowable and unsupported. Of this amount, $12,998 was also
questioned because it was in excess of the final approved project budget for indirect cost of
$639,597. The remainder of the budgeted indirect cost of $729,800 was budgeted as
administrative assessments. In accordance with the provisions of Department of Commerce
Financial Assistance Standard Terms and Conditions A.05 4(a) (2001 and 2004) and f (1)
(2005 and 2007), in no event may the amount of indirect cost allowed exceed the final
approved project budget line. Refer to our separate audit report on indirect cost for details on
the administrative assessments and unallowable indirect cost.

15
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Appendix D: Summary of Financial/Compliance Audit (WCGOP)

Final Audit of NOAA Cooperative Agreement No. NA17FN2536

For the Period of June 1, 2002, through August 31, 2007

Costs
Approved
Project Claimed by Ref.
Cost Category Budget Recipient Accepted Questioned Unsupported Notes
(Note 1)
Personnel $848,106 $1,151,061 $849,962 $301,099 $194,305 2
Fringe Benefits 363,852 504,892 370,002 134,890 85,846 2
Travel 98,056 66,749 66,749
Equipment
Supplies 423,156 338,960 338,960
Contractual 10,917,333 10,566,588 9,993,921 572,667 572,667 3
Total Direct Cost 12,650,503 $12,628,250 $11,619,594 $1,008,656 $852,818
Indirect 478,322 500,575 - 500,575 500,575 4
Fee - - - - -
Total $13,128,825 $13,128,825 $11,619,594 $1,509,231 $1,353,393
Federal Share 100.0% $11,619,594
Less Federal Disbursements to Date 13,128,825
Due (Government)/Recipient ($1,509,231)

Reference Notes

Note 1

Note 2

Unsupported costs are those costs that the recipient could not adequately support at the time of
audit; unsupported costs are also included in the total of questioned costs.

We questioned labor and fringe benefits as detailed in schedule 1 (on the next page).
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Schedule 1. Labor and Fringe Benefits Questioned and Unsupported

Note a Note b
Labor Expense2® Fringe Benefits Expense2b
Questioned Unsupported Questioned Unsupported

California Coordinator $ 90,204 $ 90,204 $ 40,133 $ 40,133
Oregon Coordinator 32,553 32,553 14,779 14,779
Commission Project Manager 18,481 18,481 6,745 6,745
Commission Project Manager 7,579 7,579 2,804 2,804
Fisheries Biologist 45,488 45,488 21,385 21,385
Age Readers (including GIS Analyst) 106,794 51,071
Fringe Benefits Adjustment to Actual (2,027)

Totals $ 301,099 $ 194,305 $ 134,890 $ 85,846
Source: OIG
Notes:

2a Of the $1,151,061 claimed for labor, we questioned $301,099 consisting of $194,305 in labor that was unsupported
and $106,794 for labor associated with a function that was outside the scope of this award and funded under
another NOAA award. While the Commission had an adequate time distribution system, the Commission
disregarded the labor allocations recorded and attested to by the Oregon and California coordinators and the
Commission project manager and arbitrarily claimed labor either using established budget ratios or transferring
costs from another project or from the indirect cost pool to the project under audit. To be allowable under federal
awards, costs must be adequately documented (OMB Circular A-87, attachment A, C.1.j.). The federal cost
principles further define the type of support that recipients must use to document labor claims. Specifically, where
employees work on multiple activities or cost objectives, salary or wage distribution must be based on personnel
activity reports that include, among other things, an after-the-fact distribution of the actual activity of each employee.
The principles add that budget estimates or other distribution percentages determined before the services are
performed do not qualify as support for charges to federal awards. (OMB Circular A-87, attachment B.11.h.[4] and
5[a] and [e] [1995], and attachment B.8.h.[4] and [5][a] and [e] [2004])

The Commission claimed $106,794 consisting of 100 percent of the labor expenses for April through August 2007 of
its five-member age reading laboratory. The laboratory was funded under another NOAA award,
NAO5NMF4371160, with a project period that eventually extended from June 1, 2005, through December 31, 2008.

2b Of the $504,892 of fringe benefits claimed, we questioned $134,890, of which $85,846 was unsupported. With the
exception of a $2,027 fringe benefits offset, the costs questioned and unsupported represent fringe benefits related
to the labor expense questioned and unsupported in Note 2a and are questioned for the same reasons. The $2,027
offset to questioned fringe benefits costs represents the total the Commission under-billed for staff that were
budgeted and claimed under the award. The Commission used an array of rates to bill fringe benefits to the award
but had not adjusted the billing rates to actual. At our request, the Commission developed actual rates and
computed the adjustment necessary to apply actual fringe benefits to the award. The actual fringe benefits rates
applicable to labor accepted per audit were greater than the amount claimed. Therefore, we used the Commission's
under-billed fringe benefits as an offset to the questioned fringe benefits expense.
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Note 3:

We questioned unsupported contract costs and fees of $572,667. The costs were part of

$10,351,851 claimed for contracted observer services under the Commission’s four cost-plus-
fixed-fee contracts with Contractor A and consist of the costs in schedule 2.

Schedule 2. Contract Cost Questioned and Unsupported
<Under (Over) Billed>

Contract Number/Notes 2-85 4-23 5-21 6-27 Notes
Costs Claimed by Contractors $ 2,348,147 $ 2,666,803 $ 2,761,987 $ 2,574,183
a
Personnel Expense 917 7,574
b
Fringe Benefits (49,999) (79,640) (47,159) (60,068)
c
Insurance Expense 364 16,769 (6,089) (72,565)
d
Health Expense (5,697) 3,729 (1,294) (675)
General and Administrative e
Expense 74,765 28,431 11,955 (5,820)
f
Payroll and/or Contract Advances (32,000) 32,000 (219,000) 219,000
(68,843) 68,843
(36,843) 36,843 g
Health Trust Advance (15,426) 15,426
(51,649)
h
Fixed Fees (5,906) (11,096) (11,265) (7,151)
Costs Plus Fixed Fees Incurred
Net of Audit Adjustments $ 2,261,747 $ 2,688,996 $ 2,510,551 $ 2,618,255
Less Amendment 1 Modification [
to Contract 4-23 (300,366)
Costs Plus Fixed Fees Incurred
Net of Audit Adjs. and
Amendment 1 Modification
(Equals Contract Maximum since
ceiling is higher) $ 2,261,747 $ 2,388,630 $ 2,510,551 $ 2,618,255
Less Commission Claims to
NOAA — Total $10,351,851 2,348,881 2,666,800 2,761,987 2,574,183
Total Questioned $572,667 $ 87,134 $ 278,170 $ 251,436 $ (44,073)

Source: OIG

Notes

3a The contractor under-invoiced labor costs for contracts 2-85 and 6-27.

3b Questioned costs represent contractor claims for fringe benefits that exceeded the actual amount incurred per the

contractor’s general ledger.

3¢ The contractor under-invoiced insurance costs for contracts 2-85 and 4-23 and over-billed insurance costs for
contracts 5-21 and 6-27. The contractor used fixed rates to bill for insurance but, at the end of the contract, did not
adjust the rates to the actual expense incurred per the contractor’'s general ledger.

3d The contractor used fixed rates to bill for observer health expense, but did not adjust to actual expense at the end of

the contract.
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3e

3f

39

3h

3i

The contractor used a fixed rate to bill general and administrative expense to the Commission, but did not adjust the
rate to actual amount incurred at the end of the contract.

Beginning prior to contract 2-85, the Commission permitted the contractor to draw monthly payroll advances, and
then during contract 4-23 also allowed the contractor to draw monthly contract advances. Both practices continued
through contract 6-27 and beyond. The contractor did not properly adjust the invoicing to ensure that the advances
made at the end of one contract for work to be accomplished under the following contract were properly applied.
The Commission made some adjustments to the contractor’s invoices in an attempt to properly recognize costs in
under the appropriate contract. However, the Commission's adjustments were not always accurate or complete, and
therefore resulted in overbillings and under-billings.

The contractor included a payroll advance of $32,000 for contract 4-23 in the final invoice for contract 2-85. The
contractor included $219,000 in payroll and contract advances for contract 6-27 in the final invoice for contract 5-21.
The adjustments above move advances claimed to the appropriate contracts.

Neither the Commission nor the contractor adjusted the amounts of health trust advances to recognize expenses as
actually incurred under each of the four contracts included in the award period. The offsetting adjustments above
recognize self-insured health payments actually incurred under the appropriate contract. The follow-on contract to 6-
27, which is for a period subsequent to cooperative agreement NA17FN2536, should have recognized an
outstanding health trust advance of $51,649 at the start of the follow-on contract period. The $51,649 adjustment
appropriately moves the advance out of contract 6-27.

The contractor invoiced, and the Commission paid and claimed, fixed fees in excess of the amount authorized for
each of the four cost-plus-fixed-fee contracts.

We questioned the total of amendment 1 to contract 4-23 as unsupported. The contractor did the work as directed
by the Commission, incurred the cost, and earned the payment; however, the Commission did not provide
justification for the $300,366 amendment (see table 3 and Contract Change Orders on page 7).

Note 4  We questioned the total of $500,575 claimed consisting of $211,372 in administrative

assessments and $289,203 in indirect cost. We questioned $211,372 as unsupported and
duplicative. The $211,372 represents the total of the recipient's claim for the 2 percent
administrative assessment levied on pass-through funds to cover associated expenses such as
procurement and accounting. We questioned the assessment as both unsupported and
duplicative.

We were unable to accept the recipient's indirect cost rates. We questioned the entire $289,203
in indirect cost claims as unallowable and unsupported. Of this amount, $29,229 was in excess
of the final approved project budget for indirect cost of $259,974 (the remainder of the total
budgeted indirect costs of $478,322 was budgeted as administrative assessments). In
accordance with the provisions of Department of Commerce Financial Assistance Standard
Terms and Conditions A.05 4(a) (2001 and 2004) and f (1) (2005 and 2007), in no event may
the amount of indirect cost allowed exceed the final approved project budget line. Refer to our
audit report on indirect cost for details on the administrative assessments and unallowable
indirect cost.
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Appendix E: Commission Response

PACIFIC STATES MARINE FISHERIES COMMISSION
2 S E SPOKANE STREET. SUTTE 1D » PORTLAND, OREGOM 97206487
PHONE: (500) 595-3000 = FAX: (500) ¥95-3212
www pumic OO

April 13, 2011

M berry Mchiaban

ALsrsTant Regsonsl intpector General for Audits
U S Department of Commerne

Attants Regional Difice

401 West Peachiree Street NW, Sute 2742
Atlanta, GA 30308

BY EXPRESS DELIVERY. FED EX
Dear Mr. Mchtahan

Tha ietter trammits the response of the Pacfic States Marne Fraheries Commisuion 1o the Draft Report
syed by the Department of Commerce Office of inspector General, deted March 15, 2011 concerning
HOAA Cooperative Agreements to Pacific States Manne Fisheries Commission

Given the breadth and seriousness of the assertions and recommendations made in the report, the long
delay between completion of the fleld work in April 2009 and the release of the draft report it is very
troubling to our agency and appears contrary to the supplementary guidance on sudit report quality
contained n Gowernmental Auditing Standards.

Due 1o the severily of the findingt 3ad recommendSion in the drafl, we are sddredsing them in their
entwety n the enciosed Jtiactument Further, unde' sEpardte cover, we are tranumitting copees of the
dofumentation which we beleve. Throughout the draft report, i incormectly claimed 10 have been
lacking or inadequate at the time of the sudit. Based on the submisson of these items, you will note
that we have, 3t various poants, requested that the text of the audit report be revited 1o more sccurately
refiect the facts surrounding our administration of these two awards. Further, in accordance with
Section 8.33 of Governmentol Auditing Standards, we specifically request that the full text of this letter
and the enclosed sttachment be included in any final report Bsued by your office.

“To promote the comervation, development and management of Pacific coast
fishery resources through coordinated regwonal resesrch, monmoneg sd whibieanon™
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A particularly troublesome aspect of the draft sudit report relates to assertions about recovery of
indirect costs on the subject cooperative agreements that are based on draft findings from another
audit conducted by your office and dated February 11, 2011 On March 18, 2011, owr office submiltted
a lengthy reiponse to that eariier drafi audit in whach we desagreed with many of its findings and
submitted consdersble SOCUMentaton 10 SWPEOM our postiont.  Accortegly, we believe that the
assumption that the preveous draft sudit report was correct and should be fully relied upon in the
context of this [ITEr EXBMURSTon i unwarranted.

W believe that the extensive submissions that we are making will help assure that the resulting audit
report is more fair, complete, and objective. If there are questions about these documents or further
need for clarification or dialogue, please contact me or Pam Kahut, our Chief Financlal Officer.

Derector

Artachments.
Response to Draft Audit Report
Supporting Documentation as listed throughout:

1. Summary of Performance and Financlal Reports, extracted from Grant On-line
2. Contract Card from PSMFC Financial Management System
3. Job Listing
4. General ledger codes
& PSMFC check with Supporting documentation
& Responts to Audit Report of Indirect Cost Plans and Rates
7 Pacific States Marine Fisheries Comminuon A-133 Francial Aodit
K indirect Cost Rate Certificats
9. May 2008 letter from DOC
10 PSMFC Subcontracting Guidsine
11 Reguest for Proposal for Observer Coverage — May 2001
11. Comparson of Observer Proposals - May 2001
13. Request for Proposal for Observer Coverage — October 2010
14, PSMFC Contract with NOAS Award Number
15. Response to Request for information dated September 12, 2003
16. PSMFC Budget Status Report for WOGOP contractor
17, Senior Program Manager Representation of hours
18 Reconciliation of Contractors Advances
19 Summary of PacFIN Awards and Amendments

- Ariene Sempson-Porter, Direcior Grants Managsment Devision
Willam Stelle, i Regional Administraton NOAS NMEFS/NWR
John Stein, PhD Acting Stience Director, NOAASNWTST
Mack Cato, NOAA Audit Liison
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Response to Draft Report of Audit of NOAA Cooperative Agreements
To Pacific States Marine Fisheries Commission

The draft audit report states that the Commission did not comply with the numerous federal
requirements and cost principles related to financial management, procurement and project resisions,
nor did it provide sufficient performance and financial information to NOAA

Commission’s Response: The Commission’s financial management system meets the standards
of financial management as defined in the Uniform Administrative Requirements 15 CFR 24.20,
complies with the cost principles under A-87 that costs be necessary and reasonable for proper
and efficient performance and administration of federal awards, and the Commission did
provide performance and financial information to NOAA as noted in the attached summary fram
the Grants On-fine system [Attachment 1).

The draft report questions and recommends recovery of federal funds due to claimed costs that were
not reasonable, allowable, and aliocable to the awards and for reasons detalled in their report titled
Audit of Indirect Cost Plans and Rates, Pacific Stotes Marine fisheries Commission, Portiand, Oregon
Issued on February 22, 2011.

Commission Response: The Commission’s responded to the DIG's draft report on the
Commission's indirect cost plans and rates on March 18, 2011 [Attachment &), The draft repart
stated that the Commission retained its indirect cost proposals on file rather than submitting
them to the Department of Commerce, despite the NOAA Grants Officer's multiple requests for
the proposals. In OMB Circular A-87, Attachment E, Section D.1.b, 45 a state or local
government unit not specifically assigned to a cognizant, the Commission is not required to
submit cost allocation plans unless specifically requested. The Commission must prepare and
retain coples. In information that follows, the Commission demonstrates that these blanket
statements are incorrect and overreaching.

The audit report also states that since 2003 the Department has provided the majority of the
Commission's federal funding and is the Commission’s cognizant agency.

Commission Response: There Is no indication that this assignment was accomplished through
any formal notice to the Commission issued by the Department or any ather party.

Qur organization is committed to proper stewardship of the federal funding we recelve and to the
accomplishment of the impartant program objectives that those funds support. The Commission ks
responding section by section to the draft audit report as outlined below.

PSMEC Background

The Pacific States Marine Fisheries Commission (PSMFC) was formed by a Compact in 1947 1o help
resolve fishery issves in California, Oregon, Washington, idaho and Alaska, The purpose of PSMFC is to
promote and support policies and actions directed at the conservation, development and management
of fishery resources of mutual concern to the member states through a coordinated regional approach
to research, monitoring, and mitigation. The Commission serves a number of vital functions concemning
Pacific Coast fisheries. The Commission:
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1) 1s non-regulatony and functicns as a neutral party (n providing data and project
management for West Coast and Alaska recreational and commercial fisheries.

¥} Fosters collective participation by the States to work on issues of mutual concern.

1) Offers a forum for discussing vital fisheries resource issues.

4] Works to create coast-wide consensus with state and federal authorities.

5) Addresses issues outside state or regional management council jurisdiction.

&) Coordinates research and management prajects related to interstate fisheries.

7 Holds a non-voting seat on the Pacific Fishery Management Council and the Morth Pacific
Fishery Management Councll.

One of the major functions that the Commission provides our member states and federal partners is
collecting and managing fisheries data that supports both in season and postseason fishery
management for the West Coast and Alaska fisheries. The Commission |s a neutral party with regards to
these data programs; we collect, manage, and consolidate the data, The Commission provides data and
project management for five major data programs. These programs include:

1) Alaska Fisheries Information Network; consolidates, manages and distributes commercial
fisheries data used by fisheries analysts and economists for the North Pacific Fishery
Management Council,

1) Pacific Fisheries Information Network; consolidates, manages and distributes data to support
the management of Pacific Coast commercial fisheries by the Pacific Fishery Management
Council.

1) PIT Tag Information System (PTAGIS); monitors the migratory habits of fish and effects of federal
Columbia River power systems by collecting and distributing data via electronic PIT {passive
integrated transponder] tags.

4) Reglonal Mark Processing Center provides data to international, state, federal and tribal
fisheries arganizations involved in marking anadromous salmanids as part of the US Canada
Treaty, the Pacific and Marth Pacific Fisheries Management Coundils.

‘5) Streamnet consolidates, standardizes, and distributes fisherles and aquatic habltat data from
the Columbia River basin and the Pacific Northwest.

All of these programs are done in collaboration with our member states and federal partners. Each of
the State fishery agencies recelves Federal funding to augment state funding for supporting activities
relating to these programs to collect the data. Due to the confidentiality of the data that is collected by
the States, they supply the necessary data to the systems managed by the Commission. This funding is
provided to the States by the Commission through Cooperative Agreements from our federal partners,

The Commission alsa manages a numbar of other programs that are not totally data driven. These
programs include:

1) West Coast Invasive Species;

2} West Coast Trawl Observer Program;

1} Morthern Pikeminnow Management Program;
4) Tri-State Dungeness Crab Project;

&) Pacific Coast Marine Habitat Program
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Findings and Recommendations

The report states that the Commission’s Financial Management system was not adequate 1o report the
financial results of its awards. In sddition to the deficiencies described in the audit of the Commission's
indirect cost plans and rates, the Commission’s implementation of its automated accounting and time
distribution system was inadequate, The Commission did not have all necessary palicies, procedures,
and controls in place, nor did it adhere to the ones it had; therefore the Commission’s project cost
accounting records and its claims to NOAA included unsupported or unallowable costs.

In this audit report of the NOAA Cooperative Agreements, there are questioned costs consisting of
51,239,658 of indirect costs,

&. The Commission’s Financiol Monagement System Needs improvement

The report states that the Commission's financial management system was not adequate to
accurately report the financial results of its awards.

Commission Response: As stated in Uniform Administrative Requirements 15 CFR 24.20:

{al & State must expend and account for grant funds in accordance with State laws and procedures
for expending and accounting for Its own funds. Fiscal control and accounting procedures of the
State, as well as jts subgrantees and cost-type contractors, must be sufficient to:

{1} Permit preparation of reports required by this part and the statutes authorizing the grant,
and

{2} Permit the tracing of funds to a level of expenditures adequate 1o establish that such funds
have not been used in violatien of the restrictions and prohibitions of applicable statutes.

(B) The financial management systems of other grantees and subgrantees must meet the

following standards:

{1) Financial Reporting. Accurate, current, and complete disclosure of the financial results of
financially assisted activities must be made in accordance with the financial reporting
requirements of the grant or subgrant,

{2} Accounting Records. Grantees and subgrantees must maintain records which adequatty
identify the source and application of funds provided for financially assisted activities.
These records must cantain information pertaining to grant or subgrant awards and
authorizations, obligations, uncbiigated balances, assets, liabilities, outlays or expenditures
and income.

{3] tnternol Controls. Effective control and accountability must be maintained for all grant and
subgrant cash, real and personal property, and other assets. Grantees and subgrantees
must adequately safeguard all such property and must assure that is issusd salely for
authorized purposes.

(4] Budget controfs, Actual expenditures or outlays must be compared with budgeted amounts
for @ach grant or subgrant. Financial information must be related to performance or
productivity data, including the development of unit cost information whenever appropriate
or specifically required In the grant or subgrant agreement. If unit cost data are required
estimates based on available documentation will be accepted whenever possible,
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5) Alowoble cost, Applicable OMB cost principles, agency program regulations, and the terms
of grant and subgrant agreements will be followed in determining the reasonableness,
allowabllity and allocability of costs.

(8] Source documentation. Accounting records must be supported by such source
documentations as cancelled checks, paid bills, payrolls, time and attendance records,
contract and subgrant award documents, etc.

{7) Cosh manogement. Procedures for minimizing the time slapting hetween the transfer of
Furds from the US Treasury and disburiement by grantees and subgrantees muit be
foliowed whenever advance pyment procedures are used  Grantees munst establish
featonable (rodeduset 1o eRiure The receipt of PO o6 lwhirantess cash balandes and
cath dnbursemeants m sufficsent 1me 10 ensbie them (o prepare complete and aCCurale
CaEh ITENBCTICN NEpOrTS tD the swarding agency. When advances are made by letterof-
credit o electronic transfer of funds methods, the grantee must make drawdowns as dose
a1 poasible to the time of making disbursements.  Grantess must monitor cash drawdowns
by their subgrantees to assure that they conform substantially to the same standards of l
timing and amowunt as apply to advances to the grantees.

The Commission’s financial management system maintains a proper fund accounting procedures and
records which adequately identify the source and application of funds provided for financlally assisted
activities as required by 15 CFR Part 24, Subpart T ‘When the Commission receives an award from a
funding entity, the Award s entered into the financial management system with identifiers on the
Contract Card as (see Aftachment 7}

(2} Agreement Number This i the official sward number from the funding agency

(B} Project Marme Project Name 33 dentified on the fundmg sward

) A-133 Audit required

(d} Siling frequency; Monthly, 2770 Requsred, By Phase, Upon completion

(&} Paymient type . Invipice of Drawdown

if} Customer and Job Number. Funding entity and PSMFC Unigue Job Number

{g} Starting Date

(R} Ending Date

{i) Total Award Amount

(1) Award amount less fees: Direct Costs

(k) Budget: This is a cumulathve total of the amount of budgets entered in the system

(I} Usage (Cost): Ampunt of expenses to date

Once the contract card i established, indwidusl budgets are entered into the financial management
yyitemn hated on the bud@ets wbmiTed with the grant propotal If an agreement has several 1agis or
ncrvaduad budgets. a job number also has 2 letter assigned to i 1o trach sxpenses by tasks ;. shown in
the Job Listing attached (ATtachment 3) The jobs assgned 10 the award hive Dudgets o the accounting
system fracking expenues with general ledger codes (AfTachment 4] a3 dentified in OMB Groular A-87

The sowrTe documentalion mamtaned by the Commession for each transaction whether accounts
payable, payroll, or contract billings substantiates the sxpents 10 the individual award and includes a5
sppropriate cancelled checks, paid billy and contract award documents. With each accounts payable
transaction, we attach a copy of the invoice to the Commission’s copy of the check [Attachment 5.
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Tirme Distribution Systerm: Al Commission employees record their hours worked in an electronic
timekeeping system. Each employee has a home department based on their job number assigned to
their funding agreement, and some employees have transfer codes If they are working on more than
one project [job number), Over the years, the Commission has found it beneficial to assign a Senlor
Program Manager to all projects to help with program oversight. Currently we have five Senior Program
Managers, whose reipansbilities include guidance to program stalf outlining program objectives,
assting weth funding applications, supervision of staff, sttending meetings, and ensuring that programs
#re mihenng to Commesion policies and procedures.  The two Coopernative Agresments idenufied in tha
Sudt report hawe 80 avsgned Senior Program Managsr These and the other promects he sdmasters for
the Commiason sre afl funded by MOAA throughout Sfterent awards, and have overlappeny tisks which
can often make 8 difficull to dehneate his e from one NOAA Fward 10 3nother  Thioughout the day
e will work on all the NOAA swards. in the past, an amount wat budgeted [average of J months ina 17
mionith peniod) in each of the awards for & portion of hes efforts snd based on the budget peniod these
funds were used to cover his time that was being posted to a central job number. While we believe that
this past charging practice distributed individual effort in an equitabla manner to all benefiting federal
projects, employees have been instructed to track actual hours allocable to individual projects on a daily
basis and enter them into the time distribution system accordingly. During a recent 12 month period,
this Senior Program Manager spent 391 hours on the PacFIN project, which is equivalent 1o 2.26
manths. Therefore, based on this representative period (see Attachment 17), we belleve the approach
uted previously was 350 equitable 1o the government.

in acdition (o the Senior Program Managess Labor and benefits in guestion, there was labor snd bemnefit
for the Groundfiuh Age Resders time charged to the WCOPR agreement that was not ongnally identded
I the budgst estimate  However, the work these ndavidualy perform had a direct relation to the
obaerver program and per the NOAA Federsl Program Office (emad dated February 14, 2007) we
receaed authorzation to v the funds o thes seerd in beu of the funding from another NOAA ssard
The age readers determine fsh ages by reading fish otoliths (bones in the ears of tha fish) for stock
misessment analysis based on fish samples colected by port samplers, field biologist, observerns, and
others. AT times the age readers assist in field sample collection 1o capture otoliths by participating on
survey research cruties (non-commercial trigs) primarily coordinated by NMFS. Without collections on
all such trips we would necessarily have a hole in the age structure of the sampies.,

The two Cooperative Agreements identified in this sudit report, NA17FN2284 and MA17FN2536, have
employees within the various states that job share due fo the type of work and location of the work.
The report has questioned costs for the 1 coordinator positions in Oregon and Washington. Much of the
work for these two projects is done st various ports along the cosstiine throughout Oregon, Washington
and Califormia. Thess two projects only need half time position 3t the vanous ports to make
sgnments 1o port wemplers for NOAA Award NAITFNZZES (PacfIN] and as 3 coordmator for NOAA
Amard HATTFN2S36 (WCGOP) to st Natonal Marne Frsheries Servce m achiewing coverage goals
and coordinate state portuds beologual samplng actates  To be efficient and (o3t effective. @ was in
the best mterests of the programs to have & full pear, full ime person 81 the wanous ports but spiit thes
efforns between the Two Projecis. A ungle person tan travel 1o a gven port and deal with a vanety of
outstanding issues as opposed 10 two people traveling to the same port and incurting duplcate costs
for travel. Also, 8 single individual know the fleet better since they are working with them on a variety
of related tasks. Our ability 10 do our work relies on good working relationships with the fishermen and
fish buyers, The observers and port samplers often interact, usually on good terms. However
sometimes differences of opinlons artse on how best to accomplish a given task, Having a single

5
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supersor for both postions Scws them fo better arrree 3t mutuslly agreeable solution more quickly
1t abows PSMIC 10 more efficently provide support 1o our Fedéral cooperators. While we beleve that
this past charging practce drtnibuted individual effort in a0 equitable manner to 3l benefiting federal
projects. employees have been instructed to track actual hours aliocable 1o indradual projects on dady
basis and enter them nto the time dstribution system accordingly.

internol Controds:

Commission Response: The Commission has established policies and procedures in the areas of

financial management, procurement, reporting and project revisions. As explained later in this

response, the Commission is following the established policies and procedures in the areas of

procurement, reporting, and project revisions. As an ongoing effort to improve our processes, the

Commission staff has reviewed and |s updating procedures and policies in the areas of travel,

procurement and purchasing. f

Indirect Costs. The repor! states that weaknesses in the Commission's policies and procedures
contribute to the Inspector General's inability to accept indirect cost rates and ancillary assessments and
fees the Commission clabmed for fiscal years 2002 through 2008,

Commission Respomse: As we have addressad in our responie to the February 12, 2011 report Audit of
indirect Cost Pions and Rotes (Attachment &) the Commimzon went to extraondmary lengths over an
extgnded perod of years to clarify the fact that # was i complance with reguirements regarding
mudirect CoSt recovery plan.

The Comminsion’s imdirect coST rate i cabtulated on an snnual bads 25 part of our A-133 annusl financgl
st (Attachment 7). Bated on the financial nformation from thel udit. & indeect oot rate &
caicuiated (e copies of annual indirect cost rate certification -Artechment B). Commizson staf always
attencts the MOAA Grant Wortshops that are held on the West Coast for grant recipients. For many
years, the tope of indsrect cost alocation plans and the lack of response from the Department of
Commerce with regards to scceptances were discussed. We were continually advised that due 1o the
backiog of requests, recipients should keep copies on file, a1 stated in OMB Gircular A-B7, until the
Department of Commerce released dear guidance. it was not until April 2008 that we were notified by
our NOAA Federal Program Officer that this updated, revised guidance had been released. The
Commission immediately submitted the Certificate to the Department of Commerce Office of
Acquisition Management and we requested, in writing, thelr scoeptance of our Certificate (dated May 8,
2008, Attachmaent 9). |

It is noted in the draft report on Audit of Indirect Cost Plang and Rates that departmental policy limits i
indirect cost recovery to the lesser of (1] the amount autharized in the approved award budget, or {2) J.
the federal share af the total indirect cost allocable to the sward computed using the indirect cost rate
approved by a cognizant or oversight federal agency and current at the time the cost was incurred

{provided that the rate used was approved on or before the award end date}. Footnote 5-referenced the |
Financial Assistance Standard Terms snd Conditions sttached to swards. The Financial Assistance

Standard Terms and Conditions states in Section A.05: l

{#) indwect cost will not be dlowable charges againgt the sward unless specifically ncluded 21 8
okt e iR The JpDftnve budget incorporated into the Jward
&

27



U.S. Department of Commerce Final Report
Office of Inspector General June 10, 2011

PSMEFC indirect costs were included in the approved budget incorporated into the awards and
included on 5F424A-Budget Information.

(g) M reciplent has nat previcusly established an indirect cost rate with a Federal agency, the
negotiation and approval of a rate is subject to the procedures in the applicable cost
principles and the foliowing subparagraphs,

PSMFC had established an indirect cost rate with a Federal agency (DOC In 1986 and DOE in
1934).

With regards to the 2% administrative fee assessed on pass-through funds to our member states was
approved in 1994 by the Bonneville Power Administration and the Commission submitted a Certificate in
2008 to Department of Commerce for approval. At the end of the Commission’s fiscal year, the
amount of revenue generated with the 2% pass through administrative fee had an equal amount of
indiract cost expenses deducted before the indirect cost calculation. The expenses deducted are for the
accounting and contracting staff to administer the contracts (pass-thru) funds to our member states.

B. The Commission’s Procurement System Needs improvement

The audit report questioned 3797,454 because of alleged deficient procurement practices, Howewver,
the Commission has written Subcontracting Guidelines (Attachment 10) which we balieve meet the
procurement standards contained in 15 CFR 24,36,

Commission Response:

Noncompetitive Procurement: 'With the two NOAA Cooperative Agreements addressed in this audit
report, the Commission procured services from State fishery agencies and a contractor. As noted in the
draft report, noncompetithve procurement may be used when an item is available only from a single
source {State fishery agencles).

The States fishery agencies (Oregon, Washington, and California) performed services under the

Cooperative Agreement for the Pacific Fisheries information Network (PacFIN) project. This project is a

collaborative effort by the states, NDAA, and Commission in support of both inseason and postseason

fishery management events. The information provided by the project is one of the primary resources

the Pacific Fishery Management Council uses in the fishery management process. Each of the State

fishery agencies receives funding under this cooperative agreement to augment state funding for

supporting activities for collecting, monitoring, and data processing for requests for the Pacific Fishery

Management Council. Due to the confidentiality of the type of data captured, the State fishery agencies

are the only contractors with the ability to supply the necessary data to the PacFIN central database

managed by the Commission staff, [

The WCGOP cooperative agreement included procurement of a contractor to provide services to the |

Commission supplying at-sea observers. The Commission issued a Request for Proposal, dated May [

2001 (Attachment 11} when this program began, There were five companies who submitted proposals, [

Upon review, three companies were seriously considered based on experience, approach to accomplish

the work proposed, and compensation/costs (see attached Observer Comparison-Attachment 12). In [
! I
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subsequent funding proposals, the observer contractor was identified throughout the documents. Since
there are no specific timelines in 15 CFR 24.36 on how often a grantee must engage in full and open
competitive competition for an ongolng service and due to the complexity with training and logistics for
this project, we had not re-procured for these services. However, in 2010 the Pacific Fishery
Management Council adopted a new management system for the groundfich trawl fishery which
changed the requirements on vessels for observer coverage and shoreside monitoring. Because of the
change in observer coverage required on vessels, the Commission Issued a new Request for Proposal for
the WCGOP observer program on October 15, 2010 (Attachment 13).

The audit report also states that the Commission issued a series of yearly contracts 1o its contractors
rather than entering Into multiple-year contracts

Commission Response: Despite the fact that the two cooperative agreements identified in this report
had multi-year performance periods, the Commission was only assured of an annual obligation of funds
from the Department of Commerce. Therefore, the Commission issued yearly contracts to the
contractors due to the specific performance and funding periods identified in the NOAA awards. Overa
period of 4 years the Commission issued contracts under the NOAA Award NATTFN2284 for the PacFIN
program to the Oregon Department of Fish and Wildlife and Washington Department of Fish and
Wildlife. When additional funds were added to the NOAA award, the Commission would enter into a
néw contract with the State agencies for the specific performance and budget period identified in the
MOAA award. Each of the new contracts to the agencies identified the NOAA award for which the funds
were allocated (see Attachment 14). By identifying the NOAA award, the Commission assumed that the
State fishery agencies used this identifier for record retention purposes. However, through this audit,
we have learned that was not the case. As noted in Appendix C: Summary of Financial Compliance
Audit [PacFIN), footnote 5, Washington Department of Fish and Wildiife had questioned costs of
$207,930 during the project periods of 2002 through 2008 due to lack of adequate documentation,
Because of this auditing finding, the Commission is revising the procedures for awarding funds to
contractors with engoing funding agreements and revisiting the record retention provisions of our
contracts.

Procurement History, Cost Price Analysis, and Contract Type,

The sudit report states that procurement standards require: 1) independent cost estimates; 2)
verification of proposed cost elements; 3] evaluation of costs and profits; 4) retention of records
suffficient to detail the significant history of a procurement, including at a minimum the rationale for the
method of procurement, selection of the contract type, contractor selection or rejection, and the basis
of the contract price; 5) @ cost or price analysls for every procurement action; and 6) a cost analysis
when procurements, including modifications, are noncompetitive.

Commission Response: The procurement actions for the two cooperative agreements under this audit
were non-competitive due to the nature of the work to be accomplished and a continuation of a
contractor from a prior competitive process. In 2001 the Commission did a formal bid process for the
services of an observer company and based on the information from that solicitation, the cost of an
observer was established, When the budget estimalte was prepared for the annuat funding, the number
of observer days was caloulated based on historical data {actual days from prior observer season), which
was transtated into the award document for the amount of funds needed to provide the observer
coverage necessary to accomplish the tasks identified in the grant award. When the Commisskan issued
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the sohofation m 2001, there were 3 limited number of compansss who responded dee To the nature of
the work for this particulsr program. In 2010 the Commission aswed 3 new salicitation for wmiar work
and recenved 4 respondes. Baed on the nature of the program, the Commuttion has entered into & cost-
remburiable agreement with 3 maxemum amount alkiowed with the contractor. Depending on the level
of vessel acthity, the number of chservers reqguired to meet coverage goals can vary on an annual basiy.
Therefore, the Commision reimburses the Contractor for actual expenses incurred for the level of
activity to meet the coverage goals for the program. The Contractor i required to provide and retain an
experienced observer core to meet the coverage goals of the program.  Approximately 14 observers are
active year round with an additional 19 observers available to coincide with the peak in fishing effort
during February through October. This flexible plan sccounts for the changes of the management
schemes of the groundfish fishery and/or needs of managers or stock assessment teams.

The Commission requires the contractor to provide Insurance adeguate to cover injury, lability, and
accidental death for observers, These observers are al-sea often in harardous work conditions and the
insurance for workers compensation can fluctuate significantly from year to year based on past
experience clalmi. For a period of time, the level of funds budgeted for observer insurance premiums
were nol reconciled 1o actual expenses on the Contractor's records.  Corrective action has been taken
with the Contractor's records.  The contractor has refunded to the Commission the amount identified in
question during the sudit. We are continuing to work with the contractor to reconcile the information
provided during the field work by the OIG and the information provided in this sudit report.

The procurements in the PacFIN cooperative agreement were (o the State fishery agencies and
indapsndent budget Fitrnates [constituting an independent coul etemate| were prepared each year for
the work they were to perform under this cooperative agreement. The detgilled history of thesr
erpereees 1 documented in the Commiston's firanos! management system by the oost ategorey
idantdied i each budget proposal

Controct Chonge Ordery.  The Commission msued an smendment to the WCGDP Contractor for et
provded during the petiod September 1, 2003 through September 30, 2004 increasing the total price by
S300,356 due to sdditional observer Bl-12d diys that were discuised in the performance progretl repon
submitted to NOAA Federal Program Officer and NOAA Grants Management Division on March 15, 2004
and again in july 23, 2004, The services the WCGOP contractor provides to the Commission varies
depending on level of fishing effort and number of vesels selected by NOAA, The amendment
increased the total amount suthorized to 52,666,799 of which 5179,371 was for WCGOP contractor's
fee, which was 7.3% of total direct costs not B.9% of total direct costs. As explained in Attachment 15,
PSMEC Responses ta Request for information and/or clarification for continuation application
NATTFNISE6 provided 1o NOAA GMD on September 12, 2003, the contractor fees is the 7% maximim
amount a for-profit organization as allowed, Therefore the questioned costs of $300,366 are allowable
and if anything only $5,251 should be disallowed based on 7% of direct costs of $2,487 428 for a fee of
$174,120. The scope of work and time period for this contract did not change from the original award;
therefore, no additional documentation s needed.

Controct Administration Systern: The Commissions procedure lor cosl-reimbursable contracts and ita
contract administration system ensures that costs claimed are n acoordance with contracts termi. Al
contractors with the Commission are requaired to submit monthly inwoices to the Commission for |
expernes they ncurred performing the seraces ientified in their agreement with the Commission.
Each aftesment with the contraftor has 3 satement of work and budget attached for the work they are
L]
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to perform under 3 NOAA Jward.  The contractor i identified in the Commission's financial
management syitem with 3 job number, 2nd 3 budget i entered info the sccounting fystem  When The
ivoaces for WLGOP cOMIactor were sent to the Commaiion office, copees were forwmarded o the
Commusseon Observer program manager for review and approval  The Commission Obierssr program
‘manager works ciosely with the contractor and fleet for mondtoring the number of observer days utilized
each month, and accordingly, is able to verify the information on the invoice actually occurred. The
imvoice 5 not paid by Commission accounting staff until we recenve approval from the program manager
that the information on the invoice s true and cormect.

The Commission made an advance payment to the WOGOP contractors for ane month's expenses to help
facilitate payment for the labor of observers. Nothing contained in the procurement standards of 15 CFR
24,36 precludes such a payment as a means to assure adequate financing of the contractor's operations.
In no case did the sdvance payment exceed the amount of cash needed for 30 days and 3o was similar
to that which would have occurred had the contractor been a subrecipient subject to 15 CFR 24.21 and
15 CFR 24.37. As noted in the Department of Commerce Financial Assistance Standard Terms and
Conditions Section A.D2 Award Payments [subsection d} advances shall be fimited to the minimum
amount necessary 1o meet immediate disbursement needs, but in na case should advances excesd the
amount of cash required for a 30 day pericd.  On a monthly basis, the contractor’s invoices for actual
wit appled to the outstanding advance, and a new advance was requested based on projected level of
effort needed for the next payroll cycle. On a monthly bask, the Commission reconciled sach inwoice to
adhvances (sew Mlached ipreadiheets-Altachment 15) snd notified the contractor if 3 diucrepancy was
found The sdvances were posted to & separate penetal ledger sccount (G/1 301007 a3 shown on the
attached budget status report (Attachment 16]

The sudst report states that the WOGOP contractor bilked 515,400 of fimed fees in exceds of the contract
Farmity fow four contracts @5 explained in Schedule 2, footrote Jh

Commission Response: The fee that the WOGOP contractor apphed to each funding period wi a
contractor fee of 7% of dwect costs as explained in Attachment 15, PSMIC Responsss to Reguest for
information and)or Clarification for Continuation Applicstion NA1TFN2536, duted September 12, 2003,
The terminclogy of “fized”™ fee is #n incorrect term.

L Rewitions to Project Scope Were Not Approved

The activities accomplished under the WCGOP and costs assoclated with these activities by the
Commission were nol a change in scope. The WCGOP s to provide timely information by jear, area,
and season on activitkes undertaken by the groundfish fleet. To provide this timely information, the
Commission provides the necessary staff and tools through o cooperative effort with NMFS and state
agencies. At no time is it possible to plan for every situation that may occur during the year with regards
1o accomplishing the tasks originally identified or sdditional needs (o meet the fishery managers’
requirements for additional information to manage the fisheries. However, the Commission’s
performance reports documented the additional acthvities and staff nesded to accomplish the tasks
sentified thicugh the cooperative afforts with NMFS to meet the data needed to finalize ssiessments
for the fishery managers. When 3 proposal is submitted to NOAA for funding, it is the recipient’s best
estmate on the staffing needs and costs to accompliah the work identified. f the scope of work does
not change. but the level of effort 1o accomplish the work doet, there are conversations that ocour with
10
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the cooperating partes throughout the sward period. In sddition, this information & provided in the
performance reports submerted 10 NOAA Grants Management Devition, wheth ars reviewsd and
zccepted by the NOAA Feders! Program Officers who huve an ongoing relationship throughout the
Process.

D Performance ond Financial Reporting was incomplete ond inoccurote

The Commission was required 1o file quarterly financial and performance reports per the Standard
Terms and Conditions. Every quarter the Commission filed their 5F-269 as a multi-award report. As
shown in Attachment 1, the Commission submitted all required Financial Reports {SF-269 and SF 270)
and Performance Reports and they were reviewed and accepted by the NOAA Federal Program Officer
and NOAA Grants Management Division. When, on occasion, there is a contractor that has nat provided
input to the performance report for the tasks that they are assigned, the Commisslon submits the report
without that portion and then subsequently forwards that portion under separate cover or os part of &
later report. In addition, the two NOAA awards covered n the draft report are cooperative agreements
under which substantial federal agency involvement during performance was both anticipated and
accompliahed The incumbent federal program managers were in regular contact with Commisiion staff
during the periods of performance and were kept informed of significant project developments in
accordance with 15 CFA 24.40(d).

n Conclusion

A5 gn apphcant for federal funding, the Commernon assured its federal sponsory that we poseied the
rec=sgry insttutionsl, financial. and management capatslty to erure proper planning. Management_
and completion of its funded projecs. The costs clamed under the PacFiN and WOGDP swards dad
adhere 1o the Undorm Adminstratve Requirements and federal cost princsples. The Commitsesn’s
fiagwpl manafement iyilem meets the tandprds of fmancs! menagement I3 defred & the Uniform
Admanatrative Requerernents 15 (FR 24 10, complies wilh the (oat prinCiples under A-5T that costs be
necessary and resscnatie for proper and efficent performance and administration of federa! swardy,
and the Comemission did provide performance and financial irformation to NOAA_

Of the 52,420 489 of costs guestionsd in the draft report, 51,239,658 is indirect cost the Commission
claimed during 2001 through 2008 The Commission responded to the OIG's draft report on the
Commission’s indirect cost plans and rates on March 18, 2011. The draft report stated that the
Commission retalned its indirect cost proposats on file rather than submitting them 1o the Departmant
of Commerce, despite the NOAA Grants Officer’s multiple requests for the proposals. In actordance
with OMB Circular A-87, Attachment E, Section D.1.b, the Commission is not required to submit cost
allocation plans unless specifically requested.

The Commission stalf has a clear understanding of the Uniform Administrative Requirements, federal
cost principles, and Department of Commerce Standard Terms and Conditions. We have alwo reviewed
and modified as appropriate policies and procedures with regards to all post award activities.

11

32



U.S. Department of Commerce Final Report
Office of Inspector General June 10, 2011

Recommendations

As stated throughout this document, we disagree with the recommendations proposed by the Inspector
General staff for the following reasons:

1} The guestioned costs of $2,420,489 which include {a) Commissian indirect cost for the period

2)

2002-2006; (b costs borne by the State Fishery Agencies performing the work identified in the

cooperative agreements; (c) labor and benefits for staff to perform the work necessary to meet
the needs of the projects; (d) administrative assessments that were reviewed and approved by

the Commission’s oversight agency for indirect cost in 1994 and again in 2004;

Commission Response: The Commission ‘s indirect cost rates and ancillary assessments and
fees claimed for fiscal years 2002 through 2008 were addressed in our response to the Auwdit
Report of Indirect Cost Plans and Rates dated March 18, 2011. The Commissions indirect cost
rate is calculated on an annual basis as part of our A-133 annual financial audits.

The questioned costs borne by the State Fishery Agencies for perfarming the work identified in
the cooperative agreements were costs associated with staff to support the work identified in
the ariginal statement of work, The cooperative agreements identified in this repart had multi-
year performance periods. Howewver, the Commission was only assured of an annual obligation
of funds from the Department of Commaerce, therefore, annual contracts were [ssued to the
State fishery agencies. Because of this auditing finding, the Commission is revising the
procedures for awarding funds 1o contractors with engaing funding agreements and revising the
record retention provisions of the contracts.

In order to meet the overall objectives of the work identified in the cooperative agreements, the

Commisston provided the necessary staff to accomplish these tasks and other activities

identified throughout the performance period. When the funding application was prepared, we

prepared a budget estimate and identified the tevel of effort expected to accomplish the tasks

identified. During the course of the performance period, situations arose which required

additional effort to meet the fishery manager's requirements for additional infarmation to

manage the fisheries. Throughout the performance period, the Commission addressed and

documented the additional activities and staff needed to accomplish the tasks through its [
performance reparts and the ongoing dialogue with the cooperating parties.

The Commisslon has policies and internal controls to comply with the minimum federal
financial, administrative and procurement management standards consistent with 15 CFR 24 |
and OMB A-BT as noted in the following areas:
a.  Accurate record and distribution of labor costs. The Commission has & time keeping system
that each employes records their time on a daily basis. |
b, Provide justification for nancompetitive procuremenits. The noncompetitive procurements |
that the Commission executes are for services only available from a single source in
accordance with 15 CFR 24.36(dM [i.e., the states of California, Oregon, Washington, idaho,
an Alaska).

12
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3)

4

[ &
£
h.
The

Prepare independent cost estimates (through budgeting for the cooperative agreement
awards) and conduct cost analysis for contract proposals.

Retalns procurement history, including, at a minimum the rationate for the method of
procurement, selection of the contract type, contractor selection and the basis of the
contract price.

Ensure thal contractor claimed costs are in accordance with contract terms and do not
exceed allowed limits.

Control change orders

Manage cash advances (see Attachment 18)

Approve project scope changes

Commission’s Board of Commissioners is kept abreast st a minimum on a quarterly basis of
the Commission’s financlal and administrative operations. A website has been established for
the Commissioners in which a quarterly review of activities and financial status are posted. In
addition the Executive Director has ongoing dialogue with the State Fishery Directors and other
Commissioners throughout the year at meetings, through conference calls and other telephaone

conversations,

The Commission provided performance and financial reports as required by the Standard Terms

and

Condithons of the federal awards.

13
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Response to Appendix Cand D
Appendix C: Summary of Financial/Compliance Audit [PacFIN)
Questioned Costs:

Notes 2: The Commission has assigned a Senior Program Manager to the Cooperative Agreements
identified in this audit report. The projects he administers for the Commission are all funded by NOAA
throughout different awards, and have overlapping tasks which can often make it difficult to delineate
his time from one NOAA award to another. Throughout the day he will work on all the NOAA awards. In
the past, an amount was budgeted (average of 2 months in a 12 month periad) In each of the awards for
a portion of his efforts and based on the budget period these funds were used to cover his time that was
being posted to a central job number. While we believe that this past charging practice distributed
individual etfort in an equitable manner to all benefiting federal projects, employees have been
instructed to track actual hours allocable to individual projects on daily basis and enter them into the
time distribution system accordingly. Durlng a recent 12 month period, this Senfor Program Manager
spent 391 hours on the PacFIN project, which is equivalent to 2,26 months. Therefore, based on this
representative period (see Attachment 17), we belleve the approach used previously was also equitable
to the government.

Note 3: The report has questioned costs for the 2 coordinator positions in Oregon and Washington.
Much of the work for these two projects is done at various ports along the coastline throughout Oregon,
Washington and California. These two projects only need half time position at the various ports to
malke assignments to port samplers for NOAA Award NATTEN2284 (PacFIN) and as-a coordinator for
NOAA Award NATTFNIS36 (WCGOP) to assist National Marine Fisheries Service in achieving coverage
goals-and coordinate state portside biological sampling activities. To be efficient and cost effective, it
was in the best interasts of the programs to have a full year, full time person at the various ports but
split their efforts betwesn the two projects. A single person can travel to a given port and deal with a
variety of outstanding issues as opposed to two people travelling to the same port and Incurring
duplicate costs for travel, Also, a single individual knows the fleet batter since they are working with
them on a variety of related tasks, Qur ability to do our work relies on good working relationships with
the fishermen and fish buyers. The observers and port samplers often interact, usually on good terms,
However sometimes differences of opinions arise on how best to accomplish a given task. Having a
single supervisor for both positions allows them to better arrive at mutually agreeable solution more
quickly, It allows PSMFC to more efficiently provide support to our Federal cooperators. While we
believe that this past charging practice distributed individual effort in an equitable manner to all
benefiting federal projects, employees have been instructed to track actual hours allocable to individual
projects on daily basis and enter them into the time distribution system accordingly,

Note 4: Questioned costs of 555,298 of data processing fees. The Commission’s data processing fees
were established in 2000 to cover expenses incurred by the Computer Services department which
provided support to all Commission staff for computer operations. In addition, the Commission
oversees five (5] major fishery data bases which regulre additional servers, software, and maintenance
support. Some of the fishery data bases required specific software licenses (Ingress; Oracle, Sun) which
other Commission activities did not require, The process established for recovering these costs was
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based on the general activities all Commission staff required (PC support, Internet connections,
Commission firewalls, spam software, UPS backup, generator) and project specific needs [Ingress,
Crache, Sun software), and the computer services department staff time and effort. The data base
projects were assessed a computer service fee based on number of PC's needing support and their
specific software, licenses, maintenance needs. The Commission was also assessed a compuler service
fee for the support needed for the personal computers and servers identified for the indirect cost
activities {accounting, payroll, human resources, administrative suppont staff),

After discussions with the auditors during thieir visit, we have ravisited the Computer Services
distribution of costs, The data prajects that have specific needs (Oracle, Ingress, Sun] are charged
directly to the projects. The costs for the computer services department to operate the Commission
computers used in the administrative support of the organization are included in the indirect cost
activities.

MNote 5 The guestioned costs of 5224, 787 of which $220,845 ks unsupported personnel, benefits, and
indirect cost claimed by the State Fishery Agencies (Washington Department of Fish and Wildlife and
Oregon Department of Fish and Wildlife). The expenses incurred by these two entities are costs
associated with staff to support the work identified in the original statement of work. During the site
visits the state fishery agencies had not retained the supporting documentation for the labor costs
charged to this praject. The original cooperative agreement that the Commission received from NOAA
was for one year and subsequent years were added as funding became avallable for the continuation of
this work. In order to clearly identify that each year performance perlod and budget period was
separate, individual agreements were awarded to the state fishery agencies, with the Federal Award
Wumber clearly identifying the source of funds. The Commission is revising their record retention clause
of their subcontracts and reviewing the subcontracting process for projects that are funded with
ongoing (multi-year) federal awards.

Mote & The questioned costs of $739,083 of administrative assessments and Indirect cost has bean
thoroughly addressed in the Commission’s response 1o the Audit Repart of Indirect Cost Plans and
Rates, Pacific States Marine Fisheries Commission, Portland, Oregon dated February 22, 2011 (attached),
The Commission did prepare and support its indirect cost rate for the years in question 2002-2008, This
information was kept on file as required in OMB A-87, Attachment E, Section D.1.b, and also as noted in
the Department of Commerce Financial Assistance Standard Terms and Conditions. When we were
contacted in April 2008 by our NOAA Federal program Officer that DOC had issued revised guidance for
submittal of Indirect Cost Rates, we submitted on May 1, 2008 our certification to the Department of
Commerce Office of Acquisition Management, Indirect Cost Program and recelved a reply an May 8,
2008 that it had been accepted. Each year thereafter, the Commission has submitted a certification as
in the revised guidance issued in April 2008. The Commission 2% administrative assessment for pass-
thru funds is reduced from the indirect cost activities at the end of each fiscal year. Due to the offsst,
there is no duplication of the Commission indirect cost recovertes. These indirect cost activities include
contracting and accounting services, As addressed above, the data processing assessments has already
been changed.
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The Commiiuon b followed The process cullined in recend DOC guidance, and our rate has been
accepted by the DOC Office of Argurition Management, Indirect Cost Program. We beliewe the indirect
CO5t rate ot currently bewng caicutated and susetsed n reasonsbie

The Commissson mdirect cost rate s supported by the financial data provided in our A-133 annual
financial audit, Al the subsidiary ledgers were provided at the time of the audit and were sttached 1o
the Commission's response 1o the audit report for an additional review. Since the preliminary rate of
13% was established from the 2008 data, a revised rate of 12 38% was appiied based on actual
expenditures supported by the financial data presented in our A-133 financial audit.

The report questions an amount of 512,998 of indirect cost that Is In excess of the approved project
budget. This cooperative agreement had slx amendments for additional funding, carryover requests,
and time extensions a8 summarized in the attached spreadsheet (Attachment 19). The Commission did
not exceed the approved budget for indirect cost.

Appendin D:
Schedule 1 - Labor and Frings Benefits Queilioned and Unsupported:

Motes 23 - Questioning 5$301.095 of abor that was umupported or labor sssociated with a function
outside the scope of the sward  The labor of 5194305 that has been identified as unsupporied o for
the Twed potitons in Oregon snd Califormia that prowvde UPDON unded Two CoopeTalive afreementi
The two Cooperatiee Agreements identified in this sudit report, NALTFNZZES and NAITTNIS3E hive
empiayees withm the stmes of Oregon and California that job share due to the type of work and
location of the work. Much of the work for these two projects s done at various ports slong the
coasthine throughout Oregon, Washington and California. These two projects only need hall time
prsdtenm at the vaniows ports 1o make Jssignments to port samplens for NOAA Award NATTFNI 284
[PacFIN} and function as a coordinator for NDAA Award NAITFNIS3E (WCGOP) to assist Mational
Marine Fisheres Service in achieving coverage goals and coordinate state portsade hiclogical sempling
activities. To be efficient and cost effective, it was in the best interests of the programs to have a full
year, full time person st the various ports but split their efforts between the two projects. A single
person can travel to a given port and deal with a variety of outstanding issues as opposed 1o two people
travelling to the same port and costing twice for travel, Also, & single individual knows the fleet better
singe they are warking with them on a variety of related tasks. Our ability to do our work relies on good
warking relationships with the fishermen and flsh buyers. The observers and port samplers often
interact, usually on good terms. However sometimes diferences of opinions arise on how best to
accomplish a given tagh. Having a single supervisor for both positions allows them to better arrive at
mutually agreeable solution more quickly, it allows PSMFC to more efficiently provide support to our
Federal cooperators. While we befieve that this past charging practice distributed individual effort in an
equitable manner to all benefiting federal projects, employees have been instructed Lo track sctual
hours allocabile to individual projects on daily basis and enter them inlo the time distribution system

accordingly.
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The Commission has assigned a Senior Program Manager to the Cooperative Agreements identified in
this audit report. The projects he administers for the Commission are all funded by NOAA thraughout
different awards, and have overlapping tasks which can often make it difficult to delineate his time from
one NOAA awird to another, Throughout the day he will work on all the NOAA awards. In the past, an
amount was budgeted in each of the awards for a portion of his efforts and based on the budget period
these funds were used to cover his time that was being posted to a central job number. While we
believe that this past charging practice distributed individusal effort in an equitable manner to all
benefiting federal projects, employess have been instructed to track actual hours allocable to individual
projects on daily basis and enter them into the time distribution system accordingly.

I addition to the Senior Program Managers labor and benefits In question, there was labor and benafit
for the Groundfish Age Readers time charged to the WCOP agreement that was not originally identified
in the budget estimate. However, the work these individuals performed had a direct relation ta the
observer program and per the NOAA Federal Program Officer we received authorization to use the
funds in this award in lieu of the funding from another NOAA award. The age readers determineg fish
ages by reading fish otoliths (bones in the ears of the fish] for stock assessment analysis based on fish
samples collected by port samplers, field biologists, observers, and others. At times the age readers
assist In field sample collection to capture otoliths by participating on survey research cruises (non-
commercial trips) primarily coordinated by NMFS. Without collections on such trips we would
necessarily have a hole in the age structure of the samples.

During the performance of this award, additional necds were addressed with regards to observer data
requests or new Magnuson Act mandates requiring assistance to provide spatial analysis data to the
Pacific Fishery Management Council to assist in developing an Individual Quota {1Q) system on the West
Coast. This additional need was agreed upon with consultation among the cooperators and
documented in the performance reports submitted to NOAA Grants Management Division.

Note 2; Benefit costs that relate to questioned [abor costs in note 2a.

MNote 3: Questioned unsupported contract costs and fees of 5572667 as outlined in Schedule 2 from the
WCGOP contractor. During the field work, the DIG staff had numerous meetings with the contractor to
discuss thelr questions and findings with regards to Tringe benefits, the health trust, salaries and other
observer costs. The contractor explained that the insurance coverage for observers i5 a very complex
Issue due to PSMFC requirements related to insurance coverage and the provisions of the Magnuson
Act. Observers can be compensable under six or seven different jurisdictions depending on who has
jurisdiction {i.e. Federal courts system, States, etc.) It became clear that the risk and loss ratio for
observers in the WCOGOP far exceeds the risks and loss ratio for other parts of the contractor’s business.
The West Coast boss ratlo has historically been almost three times higher than Alaska. Currently the
contractor is working on a loss ratio for the west coast of 1.41 and Alaska of .52, The contractor has
good cause to believe that over time the ratio will come down, but currently they are on a three year
cycle for loss ratio factoring.

During the audit, the inspector general staff disputed the insurance amounts, suggesting that they were
duplicative. But in fact, the Alaska portion of the contractor’s business was subsidizing the WCGOP

portion, Therefare, the amount of total premium dollars should have been split similarly to the current
sphits, but was not reflected on the invoices to the Commission. The current involces to the Commission
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Appendix F: Synopses of Recipient Comments and OIG Responses

We received the Commission’s comments and supporting documentation, dated April 13, 2011,
in response to our draft audit report; we evaluated and considered the Commission’s response in
preparing this final report. The Commission disagreed with the report and disputed many facts
but also stated that it subsequently changed many of its practices. We have synopsized its
responses and provided our comments below. The sections are keyed to the report sections and
the notes to the appendixes. The full text of the Commission’s letter response is included as
appendix E. Due to the volume of the 19 attachments to the Commission’s response, we have not
included them as part of the report but have retained them for review at our office.

I.LA. Financial Management System Needs Improvement

As detailed on page 4 of this report, the Commission’s financial management system was not
adequate to accurately report the financial results of its awards. In addition, significant
deficiencies related to the indirect cost and project cost accounting elements of the
Commission’s financial management system are detailed in our audit report on the
Commissions” indirect cost plans and rates.'® The Commission responded that it had instructed
staff to accurately record time spent on projects in its time distribution system, but it did not
provide support for its assertion. However, the manner in which its employees recorded their
time in the Commission’s time distribution system was not the only issue. A significant problem
was the Commission’s failure to use the time its staff recorded in the time distribution system as
the basis for allocating time to projects. Instead, it used arbitrary budget percentages or made
wholesale transfers of employee time from one project to another. For these reasons, we reaffirm
our findings.

If implemented, the changes proposed by the Commission should improve a portion, but not all,
of the conditions going forward. However, they do not address deficient conditions reported for
the period under audit.

The Commission also contended that it had NOAA program officer approval to use WCGOP
award funding for the age readers rather than another NOAA award, but it did not provide a copy
of an approving e-mail, and performance reports for the other NOAA award did not report
changes to the scope of that award or related resources. The work the age readers performed may
have assisted the WCGOP; however, this work was not included in the original WCGOP project
scope. Instead, it was included in another NOAA award. Regardless of whether there is an
associated budget revision, changes to award scope or objectives require the prior written
approval of the NOAA Grants Officer.*

'8 Final Report No. O1G-11-025-A: Audit of Indirect Cost Plans and Rates, dated May 19, 2011
¥ Uniform Administrative Requirements, 15 CFR 24.30(d)(1).
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1.B. Procurement System Needs Improvement

While the Commission had some written purchasing and contracting procedures to guide its
procurement process, in practice its procurement of contracts under the PacFIN and WCGOP
awards did not meet the requirements of 15 CFR 24.36. Therefore, we reaffirm our findings.

Our response to the Commission’s itemized comments to this section of the report follows:

1. We did not question the Commission’s noncompetitive procurement of its contracts with
the state fisheries agencies. We did, however, question its noncompetitive procurement of
the four successive noncompetitive contracts with its fisheries observer contractor. The
2001 request for proposals, which the Commission cited as the basis for its procurement
for observer services, was for a prior observer contract awarded in 2001 and claimed
under a previous NOAA cooperative agreement for an amended contract period of July
15, 2001, through July 31, 2002. The NOAA WCGOP cooperative agreement under audit
began in June 1, 2002.

The Commission received five proposals in response to the May 2001 request for
proposals, indicating that there were multiple firms capable of providing the observer
services required.

2. We did not question the Commission’s decision to award yearly, standalone contracts.
Rather, we provided that information as context for our discussion of procurement
deficiencies.

3. The Commission concurred with our finding and continues to work with its contractor to
resolve additional cost issues.

4. For the reasons detailed in our report, we continue to question the entire $300,366 for
change order 1.%° The Commission’s response did not address the lack of justification for
the change order beyond referring to Commission performance reports to NOAA. It also
did not address the absence of the required cost analysis beyond asserting that its budget
for the continuation award with NOAA included a contractor fee of 7 percent, which the
Commission stated is the maximum fee allowed for a for-profit entity. The Commission
agreed that there was no change in the contract scope of work or performance period
associated with the change order. Therefore, under a cost-plus-fixed-fee contract, no
additional fee is allowable.

Contrary to the Commission’s contention that the fee for change order 1 was 7.3 percent,
contract documents confirm that the fee constituted 8.9 percent of the estimated
amendment cost. See schedule 3 on the next page.

0 See page 7 and appendix D, note 3, schedule 2, note 3i.
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Schedule 3. Contract 4-23—Fee as a Percent of Total Estimated

Costs
Total Amended
Original Contract Amendment 1 Contract

Total Estimated Cost $2,211,621 $275,809 $2,487,430
Fee 154,813 24,558 179,371
Cost Plus Fixed Fee Ceiling $2.366.434 $300,367 $2.666.801
Fee as a Percent of Total Estimated
Cost 7.00% 8.90% 7.21%
5. We disagree with the Commission’s assertion that its contract administration system is

6.

adequate to ensure that work is performed in accordance with the terms and conditions of
its contracts. As detailed in schedule 2, note 3, of appendix D, the Commission’s
deficient contract administration system (described on page 7) resulted in excess
payments to contractors totaling $572,667.

We disagree with the Commission’s assertion that it properly reconciled contract
advances. The Commission issued a series of individual, sequential, and occasionally
overlapping cost-plus-fixed-fee contracts, each with a separate fixed fee and cost ceiling.
As shown in schedule 2, note 3, of appendix D, the Commission did not ensure that
advances were reconciled to actual expenditures by individual contract period, which
permitted the contractor to receive payments in excess of contract ceilings in three of four
cases.

The Commission responded that the contractor appropriately claimed a 7 percent fee on
the costs incurred and that our statement that the fee was “fixed” was incorrect. As we
reported on page 7, we agree that the contractor billed and received reimbursement for a
fee computed as 7 percent of billed costs. As we reported on page 6, the contract
reimbursement terms were vague; therefore, we specifically confirmed with both the
Commission and the contractor that the observer contract was a cost-plus-fixed-fee
contract, and we audited the contract accordingly. Given the Commission’s response, the
observer contracts would be cost-plus-percentage-of costs contracts, which are
unallowable and would thus render the total amount claimed for the observer contracts
($10,351,851) unallowable. The NOAA Grants Officer should reconfirm the
Commission’s response regarding the type of compensation method it used for
Contractor A and, if appropriate, adjust the amount of federal funds to be recovered.

I.C. Revisions to Project Scope Were Not Approved

We disagree with the Commission’s claim that the project scope did not change, and reaffirm our
findings. An increase in the level of effort differs from the addition of staff with completely
different skill sets. As described on page 8 of the report, we identified several categories of
personnel included in Commission claims for the WCGOP and PacFIN award that were not
budgeted for in this project, but were funded under several other NOAA awards to the
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Commission. While their services may have been compatible with PacFIN and WCGOP
objectives, they were not included in the approved scopes of work or identified in performance
reports (see page 8). Rather, while these individuals were working on other NOAA awards the
Commission either directed or retroactively transferred the charges to the WCGOP award to
ensure that it fully expended all federal funds available under the award. To illustrate, the
Commission annotated the personnel files of certain individuals directing that the employee’s
time be applied to the WCGOP award until its funds were exhausted or the award period ended.
Once the award ended, the employee would then revert to the original project.

The WCGOP award ended in August 2007. When the Commission prepared the final financial
status report in November 2007, it also prepared two journal entries. The first entry moved a
fisheries biologist’s time into the WCGOP award. The second moved just enough of the
WCGOP staff time and expenses charged to the overlapping follow-on WCGOP award back into
the expired award to ensure that the Commission recovered all federal funds available under the
expired award.?

1.D. Performance and Financial Reporting Was Incomplete and Inaccurate

The Commission may have filed required performance and financial reports; however, as we
discussed on page 8, those reports did not fully disclose information necessary for NOAA to
make informed management decisions. In addition, we disagree that the Commission’s
performance reports and staff interaction with federal program personnel ensured sufficient
information to manage the awards. As we reported, the performance reports did not always
clearly identify who was charging time to the projects. We reaffirm our findings.

The Commission operates many projects on NOAA’s behalf, and many involve similar
objectives and staff, as well as overlapping time periods. Therefore, it is imperative that the
Commission clearly report the status of each of its awards to enable NOAA to know exactly
where and how its funding is applied. If a change in the type of staffing is required or awards or
award periods overlap, the Commission must work with NOAA program personnel and the
Grants Officer to ensure that changes are carefully documented in an award amendment and that
performance reports document the application of those changes.

Appendix C, Notes 2-5
Changes asserted by the Commission, if implemented, may improve conditions going forward

but do not address deficient conditions reported for the period under audit. We therefore reaffirm
our findings.

2l NOAA awarded the follow-on WCGOP cooperative agreement (NAOBNMF4370253) to the Commission on
September 1, 2006. The follow-on award period overlapped the final 13 months of a no-cost time extension of the
WCGOP award under audit. The amended scope for the extension stated that there would be no overlap of funding
or duplication of tasks.
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Appendix C, Note 6

We reaffirm our findings and recommendations regarding administrative fees and indirect cost.
We also direct readers to our final report on the Commission’s indirect cost plans and rates.?
That report presents detailed results of our audit of administrative fees and indirect costs,
questions all indirect cost rate proposals and claims and administrative assessments for the
period 2002 through 2008, and advises the NOAA Grants Officer not to accept indirect cost
claims subsequent to 2008 until the Commission corrects the deficiencies described in the report.
The indirect cost report also includes an appendix with our response to the Commission’s
comments on that report—many of which it repeats here.

The PacFIN award period extended from February 1, 2002, through June 30, 2006, a period prior
to the approval the Commission refers to. The Commission responded that it provided its indirect
cost rate proposal for its fiscal year ending July 1, 2008, to the Department of Commerce on May
1, 2008, which is long after the PacFIN award period ended. Contrary to the Commission’s
assertion, the Department’s letter dated May 8, 2008, did not address approval of either the
Commission’s indirect cost rate proposal or its administrative fee. The Commission did not
provide documentation in support of its assertion that NOAA had approved a reprogramming of
the PacFIN budget and NOAA grants management personnel have not been able to locate either
the Commission’s request or NOAA'’s approval of the request. Changes asserted by the
Commission, if implemented, may improve conditions going forward but do not address
deficient conditions reported for the period under audit.

Appendix D, Note 2

Changes asserted by the Commission with regard to its time distribution system, if implemented,
may improve conditions going forward but do not address deficient conditions reported for the
period under audit. We reaffirm our findings.

Age reader and spatial analyst efforts, which were not envisioned in the original WCGOP award,
constitute changes to the WCGOP scope of work. While the Commission stated that it had the
approval of the federal program officer, it provided no support for its statement. In addition,
performance reports for the actual NOAA age reader award made no mention of a change in the
scope or the additional resources applied to the WCGOP award. Furthermore, Uniform
Administrative Requirements provide that changes to the scope of work must receive prior
approval, and in the Department such changes may only be authorized by the Grants Officer via
award amendment. This requirement also applies to changes made for additional observers and
the addition of a spatial analyst.

The Commission did not respond to labor and fringe benefits costs questioned for the research
biologist.

?2 Final Report No. O1G-11-025-A: Audit of Indirect Cost Plans and Rates, dated May 19, 2011.
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Appendix D, Note 3

We had extensive discussions with the Commission’s contractor and the contractor’s private
accountant and provided copies of our worksheet analysis. Our discussions were intended to
facilitate an understanding of the amounts the contractor had invoiced and been paid under each
of its four contracts, as well as the reasons for our questioning costs. Contrary to the
Commission’s assertions, we did not question the contractor’s observer insurance coverage or
splits between its business segments. We did obtain explanations from the contractor about the
insurance for this high-risk business, and we questioned costs that were unsupported, fees that
were billed in excess of the amount fixed by the Commission’s contracts, and costs and fees that
were billed in excess of the contract ceilings. We questioned a related change order, not because
of deficiencies on the contractor’s part, but due to procurement deficiencies on the part of the
Commission. Again, we reaffirm our findings.

The contractor’s changed billing practices and insurance splits, if implemented, may improve
conditions going forward but do not address deficient conditions reported for the period under
audit.

Appendix D, Note 4

We reaffirm our findings and recommendations regarding administrative fees and indirect cost in
this report. For more information, we also direct readers to our final report on the Commission’s
indirect cost plans and rates. That report presents the detailed results of our audit of
administrative fees and indirect costs and questions indirect cost rate proposals and claims and
administrative assessments for the period 2002 through 2008.

Among other comments, the Commission responded that it provided its indirect cost rate
proposal for fiscal year ending July 1, 2008, to the Department on May 1, 2008., which is long
after the WCGOP award period ended. The WCGOP award period extended from June 1, 2002,
through August 31, 2007. In addition, contrary to the Commission’s assertion, the Department’s
letter of May 8, 2008, did not address approval of either the Commission’s indirect cost rate
proposal or its administrative fee. As a result, the Commission’s 2008 and 2009 indirect cost
rates are not applicable to WCGOP award that is the subject of this audit.

The Commission did not respond to indirect cost also questioned as exceeding the approved
WCGOP award budget line for indirect cost.

(OAE-19467-2)
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